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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

J. ROBERT BREI VOGEL, PATRICIA )
KLI EMER, SUSANNA L. STEPHENSON, )
M CHAEL STEPHENSON, JERRY L. RGSS,)
TERESA ROSS, M LI ANNE McNEIL, )
PATRI CI A McI NTYRE, and CLARK KI NG, )

Petitioners,
VS. LUBA No. 91-146

WASHI NGTON COUNTY, FI NAL OPI NI ON

N N zvvvvvvvvvvv

AND ORDER
Respondent ,
and
KI TE/ CUPP LEGEND GOLF DEVELOPME )
COVPANY,
| nt er venor - Respondent . )
On remand fromthe Court of Appeals.
Maria Hall, Portland, filed the petition for review and

argued on behal f of petitioners.

David C. Noren, Hillsboro, filed a response brief and
argued on behalf of respondent.

Gregory S Hat haway and Virginia L. CGust af son,
Portland, filed a response brief on behalf of intervenor-
respondent. Wth them on the brief was Garvey, Schubert &
Barer. Gregory S. Hat haway argued on behalf of intervenor-
respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

AFFI RMED 9/ 21/ 92

You are entitled to judicial review of this Order.



1 Judicial review is governed by the provisions of ORS
2 197.850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the county planning
director rejecting their |ocal appeal of a decision of the
county hearings officer
FACTS

This decision is before us on remand from the Court of

Appeal s. Breivogel v. Washington County, 114 Or App 55,

P2d _ (1992) (Breivogel 11). I n Breivogel v. WAashi ngton

Count y, O LUBA ___ (LUBA No. 91-146, April 13, 1992)

(Breivogel 1), we remanded the planning director's letter

decision rejecting petitioners' |ocal appeal of a hearings
of ficer decision approving a conditional use permt for a
gol f course. In that case, we determ ned the chall enged
decision failed to correctly interpret and apply Washi ngton
County Community Devel opment Code (CDC) 209-3.7, which
requires that a |l ocal appeal statenent contain the signature
of the appellant (signature requirenment). W held that the
signature requirenment was net by the appeal docunents filed
by the 1local appellants. The Oregon Court of Appeals
di sagreed and reversed and remanded our decision. Breivogel
Il The Court of Appeals held that the signature
requi rement was not satisfied, and that we nust decide on

remand whet her the challenged decision is invalid for other
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reasons set out in the petition for review1
| NTRODUCTI ON

To understand petitioners' argunents, it is necessary
to understand the factual background of this case. On
June 7, 1991, the hearings officer approved intervenor's
application for a golf course (June 7, 1991 decision).
Petitioners filed a proper, signed appeal of the June 7,
1991 deci sion. However, at the request of intervenor,
concerning an issue relating to traffic inpacts, the
hearings officer agreed to reconsider his decision pursuant
to CDC chapter 208.2 The hearings officer held an
addi tional hearing and, on August 8, 1991, the hearings
officer issued a nodified decision approving the golf course
(August 8, 1991 deci sion). On August 15, 1992, the county
notified petitioners of the August 8, 1991 decision as

foll ows:

"This office is in receipt of your [appeal of the]
hearings officer's June 7, 1991 decision to the

Board of Comm ssioners. However, on August 8,
1991, the Hearings Officer nmodified the earlier
deci sion pursuant to [CDC chapter 208]. The
nodi fied decision replaces the June 7, 1991
deci si on. Your appeal of the June 7, 1991
decision is void because the June 7, 1991 deci sion
has been nodified." (Enmphasis in original.)
Record 76.

Iwe did not consider these other reasons in our decision in Breivogel |

2CDC chapter 208 provides a detailed procedure for the reconsideration
of local |and use decisions.
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On August 29, 1991, petitioners attenpted to appeal the
August 8, 1991 decision within the appeal period provided in
CDC 208-6, quoted in full below Petitioners failed to sign
t he appeal docunent, as required by CDC 209-3. Thereafter
the county planning director wote a letter to petitioners

and advised them that the failure to sign the appeal

docunment within the tinme for filing a |ocal appeal of the
August 8, 1991 decision neant their | ocal appeal was
"negated."” This was the only reason given by the county for

refusing to allow petitioners to appeal the August 8, 1991
deci si on. The planning director's letter rej ecting
petitioners' appeal of the August 8, 1991 decision is the
deci si on appealed to this Board.

FI RST ASSI GNMENT OF ERROR

"The decision to 'negate' petitioners' original
appeal incorrectly i nterpreted t he CDC.
Petitioners' woriginal appeal is still valid and
must be heard by the Board [of Conmm ssioners]."”

CDC 208-6 provides:

"I'f the motion for reconsideration is denied or
the decision is not altered upon reconsideration,
any appeal tinmely filed shall be processed in
accordance with [CDC] 2009. If the notion 1is
granted and the Review Authority nodifies the
previous decision, the parties to the initial
decision shall be notified within 10 days of the
decision and shall have fourteen (14) cal endar
days from receipt of the notice to appeal the
decision as nodified." (Enphasis supplied.)

Petitioners argue their appeal of the June 7, 1991

deci sion survived the decision on reconsideration, and that
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nothing in CDC 208-6 authorizes the county to reject their
properly filed appeal of the June 7, 1991 decision. I n
ot her words, petitioners contend they may appeal the June 7,
1991 decision notw thstanding the county's August 8, 1991
deci si on.

CDC 208-6 expresses two principles. First, it provides
that where a notion for reconsideration is denied or an
initial decision is not nodified by a reconsidered deci sion,
a tinmely appeal of the initial county decision wll be
processed by the county. Nei t her of these events occurred
in this case.3

CDC 208-6 al so provides that where an initial decision
is reconsidered and nodified, the parties to the initial
deci sion nust be notified and given an opportunity to appeal
the reconsidered decision. This is what occurred in this
case.

CDC 208-6 clearly requires that where a decision
maker's initial decision is nodified, an appeal of the
modi fied decision is required. An applicant may not sinply
rely on a previously filed appeal of the initial decision.
Therefore, petitioners my not rely on the properly filed
appeal challenging the June 7, 1991 decision to challenge
t he nodi fied August 8, 1991 deci si on.

The first assignnment of error is denied.

3There is no dispute in this appeal that the August 8, 1991 decision
nodi fies the June 7, 1991 deci sion.
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SECOND ASSI GNMVENT OF ERROR

"Even if the CDC required a new appeal upon
nodi fication of the original decision, respondent
conmmtted reversible error by accepting an
unsi gned appeal and failing to inform petitioners
of the signature requirenment wuntil after the
appeal deadline had passed.”

There is no dispute that a county information sheet
provided to the |ocal appellants explains in detail | ocal
appeal requirenments, but says nothing about the signature
requi rement which was the basis for the county's rejection
of petitioners' [|ocal appeal. Further, the information
sheet directs local appellants to the planning departnent
for addi ti onal i nformation regar di ng | ocal appeal s.
Petitioners contend the planning departnent enployee who
accepted their appeal said nothing about the necessity of a
signature on the appeal docunent. Petitioners argue that
under these circunstances, the county had a duty to advise
them before the |ocal appeal period expired, that their
appeal docunment | acked the required signature.

It is unfortunate that the county provided petitioners
with a detailed information sheet concerning |ocal appeals
which did not indicate the existence of +the county's
"jurisdictional" requirenent that a | ocal appeal docunment be
si gned. However, nothing in the CDC, or any statute of
which we are aware, creates a "duty" on the part of the

county to advise |ocal appel lants  of | ocal appeal
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requi renents that are stated in the |local code itself.4 See

Kanppi v. City of Salem 21 Or LUBA 498, 504-05 (1991)

(where a local appeal is clearly available under the code,

| ocal appellants are not excused from filing a appeal

locally on the basis that city enployees asserted that no

| ocal appeal of the challenged decision is available).

Accordingly, the county commtted no legal error by failing

to advise the |ocal appellants of the signature requirenent.
The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"Even if the CDC required a new appeal upon

nodi fication  of the original deci si on, t he
director erroneously concluded that the appeal was
unsi gned. "

Petitioners argue that even though they did not sign
t he docunment appealing the August 8, 1992 decision, the
| ocal appellants are identified in that docunent and the
appeal fee was paid. Petitioners contend that under these
circunstances they have conplied with the spirit of the
signature requirenent.

VWile we mght agree wth petitioners that they
conplied with the spirit of the signature requirenment, CDC
209-3 requires that an appeal document be signed. Furt her

CDC 209-3 expresses t he signature requi renment as

4petitioners did not argue to the Court of Appeals, or to this Board,

t hat t he county's signhature requirenment contravenes state I aw.
Consequently, like the Court of Appeals, we do not decide that question.
See Breivogel |1, supra, 114 Or App at 58-59.
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"jurisdictional." W may not disregard such a nmandatory

requirenment. McKay Creek Valley Assoc. v. Washington

County, 16 Or LUBA 690, 693 (1988).

The third assignnment of error is denied.

a A W N

The county's decision is affirmed.
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