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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DOROTHY GAGE and ASH CREEK
NElI GHBORHOOD ASSOCI ATI ON,

Petitioners,

VS.
LUBA No. 92-057

FI NAL OPI NI ON

Respondent , AND ORDER

and

)

)

)

)

)

|

CI TY OF PORTLAND, )
)

)

)

)

FP- 35 PARTNERS, )
)

| nt ervenor - Respondent . )

Appeal from City of Portl and.

Edward J. Sullivan, Portland, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Preston, Thorgrinson, Shidler, Gates & Ellis.

Peter A. Kasting, Portland, filed a response brief and
argued on behal f of respondent.

Jeff H Bachrach, Portland, filed a response brief and
argued on behalf of intervenor-respondent. Wth himon the
brief was O Donnell, Ram's, Crew & Corrigan

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 09/ 15/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a city hearings officer decision
approving a m nor anmendnent to a previously approved planned
unit devel opnment (PUD)

MOTI ON TO | NTERVENE

FP-35 Partners, the applicant bel ow, noves to intervene
in this proceeding on the side of respondent. There is no
opposition to the notion, and it is allowed.

FACTS

The subject property is 6.37 acres in size, currently
undevel oped and zoned Medium Density Single-Dwelling
Residential (R7). The <city zoning map indicates the
presence of a "water feature" on the eastern half of the
property.1? A creek traverses the eastern portion of the
subject property, and the property may contain wetlands
subject to the jurisdiction of the Division of State Lands.
The surroundi ng property IS zoned Low Density
Single-Dwel ling Residential (R10).

On June 9, 1981, the city approved a conditional use
permt and prelimnary developnent plan for the Cedar
Meadows PUD. Final devel opnent plan approval was granted on
Sept enber 17, 1984. As finally approved in 1984, the PUD

included 35 nmulti-famly dwelling units in six buildings

1The significance of the "water feature" designation is an issue in this
appeal .

Page 2



© 00 ~N oo o b~ w NP

N ONNNN R R R R R R R R R R
A W N P O © 0O N O 00 M W N B O

25
26
27

three detached garage structures for 22 <cars and 55

addi ti onal parking spaces. The devel opnent was to be
clustered on the western half of the property. Soneti nme
after the original PUD approval, fill was deposited on
portions of the property. Petitioners allege the fill was
pl aced on the subject property illegally.

On Novenber 5, 1991, intervenor applied to the city for
what it characterized as a "mnor anendnent to the PUD
devel opnent plan." Record 24. The proposed anendnent does
not alter the nunber of dwelling units, but reduces the
nunmber of residential structures from six to three. The
amended devel opment plan al so includes three detached garage
structures for 16 cars and 65 additional parking spaces.
The | ocations of the access street fromS. W Ml tnomah Bl vd.
and of interior streets are not changed by the proposed
amendnent, but the distance between the proposed structures
and the property boundaries and the storm water detention
easenent on the eastern half of the property are increased.

On Decenber 2, 1991, the planning departnment approved
t he subject application. Petitioners appealed this
decision. On February 20, 1992, after a public hearing, the
heari ngs officer approved the proposed anmendnent to the PUD
devel opnent plan. This appeal followed.

FI RST ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable |aw,
fail ed to provi de adequat e findi ngs under
ORS 227.173(2) and namde a decision not supported
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by substantial evidence in the whole record when
it approved the application for a 'mnor
nmodi fication' under [Portland City Code (PCC)]
33.269.440 rather than applying the law in effect
at the time the application was initially
approved. "

ORS 227.178(3) provides:

"If the [permt, limted | and use decision or zone
change] application was conplete when first
submtted or the applicant submts the requested
addi tional information within 180 days of the date
the application was first submtted and the city
has a conprehensive plan and |and use regul ations
acknowl edged under ORS 197. 251, approval or denial
of the application shall be based wupon the
standards and criteria that were applicable at the
time the application was first submtted.”

Petitioners contend that under the above quoted
statutory provision, the standards applicable to the
proposed PUD anmendnent are the standards that were in effect
when the original application for approval of the Cedar
Meadows PUD was submitted to the city in 1981. Petitioners
further argue the 1981 PCC standards for approval of an
amendnment to a PUD are entirely different fromthe 1991 PCC
standards applied by the hearings officer here. Accor di ng
to petitioners, the proposed PUD amendnent does not satisfy
t he 1981 PCC standards.

In Tuality Lands Coalition v. Wshington County,

O LUBA __ (LUBA Nos. 91-035 and 91-036, November 12,
1991), an issue was raised concerning the application of the
identically worded statutory ©provision applicable to

counties (ORS 215.428(3)) to two related devel opnment
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applications. The question was whether under the statute,
t he standards in effect when the first application was filed

governed the second application as well. W stated:

"ORS 215.428(3) requires the county to apply the
standards in effect at the time a devel opnent
application I's first subm tted, to t hat
devel opnent application. However, there 1is
nothing in ORS 215.428(3) which requires the
county to apply the standards in effect at the
time one application is submtted to a distinct
and subsequent application. For purposes of
ORS 215.428(3) then, the question is whether the
second devel opnent application was a separate and

di stinct appl i cation from t he application

subm tted [previously]." 1d., slip op at 12.

In this case, intervenor filed a separate application
for a mnor PUD anmendment. Record 79. Under the PCC, an
application for a mnor PUD anendnent s subject to

procedures and standards different from those governing
initial applications for PUD approval. PCC 33.269.440. W
concl ude the subject PUD anendnent application is a separate
and distinct application from the original PUD application
filed in 1981 and, therefore, the standards in effect when
t he PUD anendnent application was first filed apply.

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"Respondent m sconstrued the applicable |aw,
fail ed to provi de adequat e findi ngs under
ORS 227.173(2) and nmde a decision not supported
by substantial evidence in the whole record when
it found conpliance with PCC 33. 269.440[.A. 1]."

Under this assignment of error, petitioners argue the

city erred in determning the proposed anendnent to the
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final devel opnent plan for Cedar Meadows is a "mnor"
amendnent , rat her t han a “maj or" anmendment . 2
PCC 33. 269.440. A defines mjor and mnor changes to PUD
devel opnent plans as foll ows:

"1. Major changes. A major change to a [PUD|
devel opnent plan is one that may have a
significant inmpact on the surroundi ng area or
wi |l cause a substantial change in the PUD,
as approved. Major changes may incl ude:

"a. An increase in the density, including
t he number of housing units;

"b. In R zones, a change in the mx of
houses and nmulti-dwelling structures and
increases in the anount of Iland for
nonresi denti al uses;

"c. A reduction in the amunt of approved
open area;

"d. Changes to the vehicular system which
result in a significant change in the
ampunt or |ocation of streets, comDn
par ki ng areas, and access to the PUD,

"e. Changes within 50 feet of the perineter
of the PUD where it abuts an R zone;

"f. Oher changes of simlar scale that
[fall] under the standards of this
subsecti on.

"2. M nor changes. M nor changes are all other
changes to the devel opnent plan which wll
have little effect on the neighborhood and
whi ch conform to t he i nt ent of t he
prelimnary [devel opnent] pl an approval ."

2Under PCC 33.269.440.B.1, a "mmjor"
is processed the same as the origina
devel opnent pl an.

Page 6

anendnent to a PUD devel opnent plan
application for approval of the PUD



1 (Enphasi s added.)

2 The chal |l enged deci sion states:

3 "The applicant proposes to reduce the nunber of
4 residential buildings fromsix to three * * * and
5 i ncrease the distance between the [residential and
6 garage] structures and the property boundaries,
7 fill areas and the area of the water detention
8 easenment. None of these changes will increase the
9 ampunt of land 1in nonresidential devel opnent.
10 * * %

11 "It is not clear whether any of these changes w |
12 occur within 50 feet of the perineter of the PUD
13 It may be that some of the structures were or are
14 planned to be within 50 feet of the perineter.
15 However, the nodifications proposed will nove the
16 structures further from the perineter t han
17 previously approved. This nodification does not
18 make t he pr oposal into a maj or change.
19 Subsections la through 1f only Ilist exanples of
20 maj or changes. The criteri[on] for what
21 constitutes a major change is that it '"is one that
22 may have significant inpact on the surroundi ng
23 area or wll cause a substantial change in the
24 PUD, as approved.' The proposed changes that wil
25 occur within 50 feet of the perineter, if any,
26 amobunt to no nore than increasing the distance
27 bet ween structures and the perineter. This w |
28 have no si gni ficant I mpact, nor wil | it
29 substantially change the PUD.
30 "The [PCC] provides that all changes that do not
31 constitute mjor changes are mnor changes. The
32 density of this devel opnent and inprovenents such
33 as roads renmmin essentially the sane. * * * This
34 proposal wi || have little ef fect on t he
35 nei ghbor hood and does conformto the intent of the
36 prelimnary [developnment] plan approval * * *,
37 The Bureau of Planning correctly identified the
38 pr oposed nmodi fi cati ons as m nor changes. "
39 (Enphasi s added.) Record 3.
40 Petitioners contend the county erred in concluding the

41 changes listed in PCC 33.269.440.A 1.a through f are nerely
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exanples of possible mjor changes to a PUD devel opnent
pl an. Petitioners argue that a proposed PUD devel opnent
pl an amendnent is deenmed a mpjor anendnent if it falls into
any of the <categories described in PCC 33.269.440.A 1.a
t hrough f, quoted above. According to petitioners, the
proposed anmendnent falls under category e because sonme of
t he proposed residential and garage structures were or are
proposed to be within 50 feet of the boundary between the
subj ect property and adjoi ning R10 zoned property.

In the alternative, petitioners argue that even if the
city correctly interprets the criterion for a mpjor change

to be solely that it "may have a significant inmpact on the

surrounding area or will cause a substantial change in the
PUD," the city's findings are 1inadequate to denobnstrate
conpliance with this standard. According to petitioners,

the city findings fail to address PCC 33.269.440.A 1. a

through d and f. Additionally, petitioners contend the
findings fail to explain the basis for the «city's
determ nation that the proposed anendnent will not have a
significant inpact on the surrounding area. Petitioners

argue a dramatic |essening of adverse inpacts itself
constitutes a significant i npact. Finally, petitioners
contend the findings do not respond to relevant issues
raised in the county proceedi ngs.

Under PCC 33.269.440.A. 1, the criterion for determ ning

whet her a proposed anendnent to a PUD devel opnent plan is
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major is whether the anmendnent will have "a significant
i npact on the surrounding area or will cause a substanti al
change in the [approved] PUD. " Under PCC 33. 269. 440. A. 2,
any change which is not major is a mnor change "which wll
have little effect on the nei ghborhood and which confornis]
to the intent of the prelimnary plan." W agree with the
city and intervenor (respondents) that the types of changes
listed in PCC 33.269.440.A. 1.a through f are sinmply
illustrative of the types of changes that m ght result in a
significant 1inpact or a substantial change. Ther ef ore,
whet her the proposed anmendnent includes changes within 50
feet of the PUD perineter (category e) is not in itself
determ native of whether the proposed anmendnent is mgjor.
Additionally, because categories a through f are not
i ndependent bases for identifying a nmajor anmendnent, a
determ nation that the proposed PUD anendnent is not major
need not be supported by findings addressi ng each category.
PCC 33.269.440.A requires that the city's findings
explain why it concluded the proposed anmendnent w |l not
have "a significant inpact on the surrounding area" and w ||
not "cause a substantial change in the [approved] PUD." The
findings explain the nature of the proposed changes and note
that the amount of land in nonresidential devel opnent wll
not be increased, the nunber and type of residential units
will not be changed, the proposed access and roads will not

be altered and structures will be nmoved only further away
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fromthe perineter, fill areas and the storm water detention
easenent . Record 3. Petitioners do not challenge the
evidentiary support for these findings. We believe these
findings provide an adequate basis for concluding that the
proposed anmendnment will not have a significant inpact on the
surrounding area and does not constitute a substantial
change in the proposed PUD.3
The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable |aw when
it failed to apply the provisions of PCC
[Ch.] 33.299 and PCC [Ch.] 33.455 to the subject
application, failed to make findings regarding the
applicability [of], and conformty to, those
chapters under ORS 215.173(2), and failed to have
substantial evidence to underlie its decision with
respect to these criteria."”

A. PCC Chapter 33.455
Petitioners contend the city failed to conply with the

pr ovi si ons of PCC chapter 33.455 (Interim Resource

3petitioners contend the findings fail to respond to issues specifically
rai sed bel ow. The closest petitioners cone to identifying these issues
allegedly raised below is saying there were contentions that the proposed
changes in the location and nunber of structures were made because of
changes in the Tual atin Basin guidelines, new Division of State Lands rul es
for fill and the inpacts of the allegedly illegal fill placed on the
subj ect property. Petition for Review 21. However, we have reviewed the
portions of the record cited by petitioners and do not find that any issues
were specifically raised with regard to the inpacts of the proposed
amendnent to the PUD. Rat her, the cited comments and evidence below are
directed at effects of the allegedly illegal fill or inpacts of the entire
PUD project. Record 54-57; Transcript 10-11, 24-26, 31, 35, 38. Cites to
"Transcript" are to the transcript of the February 4, 1992 hearing before
the hearings officer, which is Appendix 2 to the petition for review
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Protection Zone).4 Petitioners argue IRP zone requirenents
apply to land within 25 feet on either side of a water
feature designated on the city zoning nmap. PCC 33. 455. 020
and 33. 455. 030. Petitioners contend the approved site plan
shows buildings located in the vicinity of the designated
water feature on the subject property, and a road crossing
that designated water feature.®> According to petitioners,
the city inproperly failed to apply the IRP review criteria
of PCC 33.455.060 in making the chall enged deci sion.

Under PCC 33.455.020 and 33.455.030, an interim
resource protection review is required for al | new
devel opnment and alterations to existing devel opnment wthin
25 feet of the center line of a water feature that was
designated on the city zoning map on Decenber 31, 1990. The
city zoning maps in effect on Decenber 31, 1990 and on
November 5, 1991, when the subject application was filed, of

which we take official noti ce, show a water feature

4Respondents contend that under ORS 197.835(2), we may not consider this
i ssue because the applicability of PCC chapter 33.455 was not raised as an
i ssue during the proceedings below, as required by ORS 197.763(1). Ve
di sagr ee. The record shows that the issue of whether the presence of a
designated water feature on the subject property necessitates an interim
resource protection review was raised during the February 4, 1992 hearing
before the hearings officer. Transcript 7-8.

SPetitioners also argue that illegal fill has been placed on the
property near the water feature. However, neither the original PUD
devel opnent plan nor the challenged anendnent to that plan purports to
authorize the placenent of such fill. Therefore, the existence of such
fill does not provide a basis for finding PCC chapter 33.455 applicable to
the chal | enged deci si on.
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designation traversing the eastern half of the property, in
a northwest to southeast direction. The chall enged deci sion
addresses the applicability of PCC chapter 33.455 as

foll ows:

"None of the City's environnental regulations
apply to this review. No devel opnent will occur
near the designated water feature, so the Interim
Resource Protection regulations do not apply
* * * "  (Enmphasis added.) Record 4.

The above quoted finding determ nes that no devel opment
associated with the proposed PUD will occur within 25 feet
of the designated water feature. We understand petitioners
to contend this determnation is not supported by
substantial evidence in the record. However, we agree wth
respondents the record shows that no developnent was
initially approved within 25 feet of the designated water
feature, and the anmendnent noves the proposed devel opnment
farther from the water feature. Record 7, 9, 84-85, 137
Transcript 7-8;, Site Plan Cl1. The only items shown on the
site plan in the vicinity of the water feature are easenents
for existing sanitary sewer lines that cross the eastern
portion of the subject property and an existing stormnater
detention pond. Record 156; Transcript 23; Site Plan CI1.
Based on the evidence cited by the parties, a reasonable
deci sion maker could <conclude that no developnment is
proposed to occur within 25 feet of the designated water
feature.

Thi s subassignment of error is denied.
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B. PCC Chapter 33.299

Petitioners contend the <city failed to apply the
provi si ons of PCC chapter 33.299 (Tenporary Prohibition on
the Disturbance of Forests). Petitioners argue PCC
chapter 33.299 was in effect when the subject application
was filed. Petitioners further argue that PCC 33.29.030
prohi bits herbicide application and burning, cutting,
damagi ng or renoving vegetation in "forests"” in the subject
area. Petitioners contend the PCC 33.299.020 definition of
"forest" as any grove or stand of 100 or nobre trees of a
certain size, where tree cover extends over an area |arger
than two acres within contiguous |lots in commopn ownership is
met by the subject property.

Respondents contend PCC chapter 33.299 was repealed
bef ore the subject application was filed.® Respondents al so
contend that even if PCC chapter 33.299 were in effect when
the subject application was filed, it would not Dbe
applicable to the <challenged decision because it only

applies to forested areas and petitioners cite no evidence

6Respondents also point out that PCC chapter 33.453 (lInterim Forest
Revi ew), which replaced PCC chapter 33.299, was declared invalid in Ransey
v. City of Portland, = O LUBA ___ (LUBA No. 91-215, My 22, 1992), aff'd

115 O App 20 (1992). Respondents argue Ransey invalidated PCC
chapter 33.299 as well.

In Ransey, we determined the city's adoption of PCC chapter 33.453
failed to conply with Statew de Planning Goal 5. However, the adoption of
PCC chapter 33.299 was not challenged in Ramsey or any other appeal to this
Board and, therefore, PCC chapter 33.299 is an acknow edged |and use
regul ati on. ORS 197.625(1). PCC chapter 33.299 cannot be collaterally
attacked in this appeal for failure to conply with Goal 5.
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in the record denobnstrating that the subject property
qualifies as such

The chal | enged deci si on st ates t he "dat e of
application" is Novenber 15, 1991. Record 1. However, the
record contains a letter dated November 7, 1991 from the
city planning departnment informng intervenor the city
received its application on Novenber 5, 1991 and certain
mssing information was required to be submtted before
Decenber 6, 1991. Record 77. The planning departnent's
deci sion states the application was conplete on Novenber 15,
1991. Record 21. Under ORS 227.178(3), so long as the
additional information required by the city was submtted
within 180 days of when the application was first submtted,
the standards in effect when the application was first
submtted are applicable to the application. There is no
di spute that in this case, the additional information was
submtted within 180 days and, therefore, the standards in
effect on Novenber 5, 1991 apply. PCC chapter 33.299 was in
effect until Novenber 18, 1991. Portland Ordi nances No.
164243 and 164800. Ther efore, PCC chapter 33.299 s
applicable to the chall enged deci sion.

The chal | enged deci si on does not addr ess PCC
chapter 33.299. A nmenmber of the city planning staff
testified below that it is "alnmst certain" the PUD site
would be considered "forest"”™ wunder PCC chapter 33.299.

Transcript 8  However, the manner in which the prohibitions
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agai nst disturbing vegetation in PCC 33.299.030 apply to an

amendnent to a previously approved PUD devel opnent plan for

the subject property 1is unclear. Al so, PCC 33.299. 040
contains a |ist of ten exceptions to the general
prohi bitions of PCC 33.299.030. Whet her any of these
exceptions applies to the proposed anendnent 1is also

somewhat uncl ear.”’
It is the |Iocal gover nnent  whi ch, in the first

i nstance, should interpret its own enactnents. Fifth Avenue

Corp. v. Washington Co., 282 Or 591, 599, 581 P2d 50 (1984);

J.C. Reeves Corp. v. Clackamas County, O LUBA _ (LUBA

No. 91-072, Novenber 20, 1991), slip op 10-11, aff'd 111
O App 452 (1992); Mental Health Division v. Lake County, 17

Or LUBA 1165, 1176 (1989); see Clark v. Jackson County, 313

O 508, 515, _ P2d __ (1992) (LUBA lacks authority to
substitute its own interpretation of an ordinance for the
| ocal governnment's, unl ess t he | ocal governnment's
interpretation is inconsistent with the | anguage or context
of the ordinance). Because the city has not interpreted and

applied PCC chapter 33.299, we remand the chall enged

decision so that it may do so.

‘Clearly, the exception provided by PCC 33.299.040.F for "[a]ny activity
authorized by a land use decision accepted and recorded before the
effective date of this ordinance”" would except construction of the
originally approved PUD from the requirenments of PCC 33.299.030, assum ng
the acceptance and recording requirenents have been satisfied. Vet her
this exception or sone other exception would apply to the challenged
nodi fication of the PUD is sufficiently unclear that we decline to
interpret and apply PCC chapter 33.299 in the first instance.

Page 15



1 Thi s subassi gnnent of error is sustained.
2 The third assignnent of error is sustained, in part.

3 The city's decision is remanded.
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