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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,
Petitioner, LUBA No. 92-073

FI NAL OPI NI ON
AND ORDER

VS.

COLUMBI A COUNTY,

N N N N N N N N N

Respondent .

Appeal from Col umbi a County.

Larry Knudsen, Salem filed the petition for review and
argued on half of petitioner. Wth him on the brief was
Charles S. Crookham Attorney GCeneral; Jack Landau, Deputy
Attorney General; and Virginia L. Linder, Solicitor General.

John K. Knight, St. Helens, filed the response brief
and argued on behal f of respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RMED | N PART,
REMANDED | N PART 09/ 10/ 92

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals an ordinance anending the Colunbia
County Zoning Ordinance (CCZO) to allow the creation of |ots
or parcels smaller than those allowed by the Ilot size
standards of the county's agriculture, forest and rural
residential zoning districts.

FACTS

In 1985, the Colunbia County Conprehensive Plan (plan)
and CCZO were acknow edged by the Land Conservation and
Devel opment Conmm ssion (LCDC) pursuant to ORS 197. 251. I n
early 1992, LCDC initiated an enforcenent proceedi ng agai nst
respondent Col unmbia County (county) pursuant to ORS 197. 324.
This enforcenent proceeding was initiated in response to
concerns by petitioner Departnment of Land Conservation and
Devel opment (DLCD) regarding an alleged pattern and practice
of using CCZO Major Variance provisions to circunvent the
mninmum |ot sizes required by the county's acknow edged
agriculture, forest and rural residential zoning districts.
Record 12, 18.

In response to the LCDC enforcenent proceedings, the
county adopted the challenged Ordinance No. 92-4, anending
CCZO 1504 (\Vari ances). Prior to this anmendnent, CCzZO 1504
consi sted of an introductory paragraph and three subsections
establishing different types of wvariances (mpjor, solar

access and mnor). Ordi nance  No. 92-4 anends the
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i ntroductory paragraph of CCZO 1504 to include a statenent
that "Major Variances fromthe |ot size requirenents of the
Primary Agriculture (PA-38), Forest Agriculture (FA-19),
Primary Forest (PF-76) and Rural Residential (RR-5) Zones
are not permtted under [the CCZO." Record 17. Petitioner
does not contest this portion of Ordi nance No. 92-4.

Ordi nance No. 92-4 also adds a new subsection 4 to
CCZO 1504, creating a fourth type of variance. CCZO 1504. 4
(Two or More Existing Dwellings on a Parcel) provides, as

rel evant:

"[NJotwi thstanding the lot size provisions of the
PA-38, FA-19, PF-76 and RR-5 zones, the Director
may approve the partitioning of a lawfully created

ot or parcel in these zones, upon which two or
nore lawfully established permanent dwellings
exist, into a nunber of parcels equal to the
nunber of dwellings on the |ot or parcel, upon

findings by the Director that:

"A. Each new parcel has a pre-existing habitable
dwelling, * * * none of which were previously
approved as resource-related [dwellings] or
as tenporary dwellings * * *,

"k X * * *

"B. The creation of the separate parcels wll
have no adverse inpact on farm or forest
practices in the area or on the parcels.

"C. The configuration of the parcels will permt
the establishnment of a new septic system on
each parcel * * *,

"D. The proposed division of the Jland is
appropriate for the continuation of the
exi sting comercial farm or forest enterprise
on the parcels, and any non-resource parcels
are no |arger than necessary.
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"E. Al t he new parcels nmeet al | ot her
requi renents (access, frontage, setback, 1ot
width and depth, etc.) of [the] zone, except
for the |lot size as permtted by this
[ sub] section.”™ Record 16.

Petitioner challenges CCZO 1504.4 as it applies to the
county's PA-38, FA-19 and PF-76 zones. Petitioner does not
chall enge CCZO 1504.4 as it applies to the county's RR-5
zone.
PRELI M NARY | SSUE

The county contends issues concerning the consistency
of CCZO 1504.4 with the county's plan and the Statew de
Pl anning Goals (goals) were not raised during the
proceedi ngs bel ow and, therefore, under ORS 197.830(10) and
197.835(2), cannot be raised in this appeal. The county
argues that ORS 197.830(10) and 197.835(2) apply to this
Board's review of all Iland use decisions. The county
further argues the requirenent that issues be raised during
t he local proceedings could not be abrogated in this case by

any county failure to follow the procedures required by

ORS 197. 763, because t he procedur al requi renents of
ORS 197.763 apply only to "quasi-judicial | and use
heari ngs." The county argues the challenged decision and

t he proceedi ngs below were clearly legislative in nature.

ORS 197.763 provides, in relevant part:

"The follow ng procedures shall govern the conduct
of quasi-judicial Iland use hearings conducted
bef ore a | ocal gover ni ng body, pl anni ng
conmm ssi on, hearings body or hearings officer on
application for a | and use decision * * *:
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"(1) An issue which may be the basis for an appeal
to [LUBA] shall be raised not later than the
cl ose of the record at or followng the final
evidentiary hearing on the proposal before
t he local governnent. * * *

"k ox * x *"  (Enphasis added.)
ORS 197.830(10) provides in relevant part:

"A petition for review of the |and use decision

* * * shall be filed with [LUBA]. |Issues shall be
limted to those raised by any participant before
t he | ocal heari ngs body as provi ded i n

ORS 197.763. A petitioner may raise new issues to
[ LUBA] if:

"(a) The |local governnment failed to follow the
requi renents of ORS 197.763; or

"k ok ok Kk %N (En‘phaSIS added)

17 Additionally, ORS 197.835(2) provides:

18 "lssues [raised before LUBA] shall be limted to

19 those raised by any participant before the |oca

20 hearings body, as provided by ORS 197.763. A

21 petitioner may raise new i ssues to [LUBA] if:

22 "(a) The local government failed to follow the

23 requi renents of ORS 197.763; or

24 "k ox * x *"  (Enphasis added.)

25 The above quoted statutory provisions were enacted in
26 1989. O Laws 1989, ch 761. We have described them as
27 representing a "quid pro quo," whereby I|ocal governnents
28 nust give broader and nore detailed notice of quasi-judicial
29 land use hearings and make staff reports available in

30 advance of such hearings, in exchange for participants being

31 requi
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order to be able to raise that issue before this Board.!?
1000 Friends of Oregon v. Benton County, 20 O LUBA 7, 10
(1990).

The requirenments of ORS 197.763, both with regard to
procedures for |ocal proceedings and raising issues in such
proceedi ngs, apply only to |local governnment quasi-judicial
| and use proceedings, not to l|local governnment |egislative

| and use proceedings. Parnmenter v. Wllowa County, 21

Or LUBA 490, 492 (1991). Therefore, ORS 197.763(1) inposes
no limtation on the issues which may be raised before this
Board in an appeal of a local government |egislative |and
use deci sion. Both ORS 197.830(10) and 197.835(2) provide
that issues raised before LUBA shall be limted to those
rai sed below "as provided in ORS 197.763." Consequent |y,
these provisions also do not Iimt the issues which may be
rai sed before this Board in an appeal of a |local governnent
| egi slative | and use deci sion.

The challenged decision is clearly legislative in
nat ure. Accordingly, we may review the issues raised by
petitioner in this appeal, regardless of whether those

issues were raised in the county proceedi ngs.

IWth certain exceptions not relevant here, prior to the enactment of
Oregon Laws 1989, chapter 761, there was no requirenent that issues have
been raised in the | ocal proceedings below in order to be reviewed by this
Board. See 1000 Friends of Oregon v. Lane County, 102 Or App 68, 70 n 1,
793 P2d 885 (1990); MNulty v. City of Lake Oswego, 14 Or LUBA 366, 369-70
(1986).
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FI RST ASSI GNMENT OF ERROR

"The county adopted a new | and use regul ation that
fails to conmply wth its conprehensive plan
provisions relating to agricultural |ands and
St at ew de Pl anning Goal 3 [Agricultural Lands]."

Petitioner contends CCZO 1504.4 viol ates Goal 3 and the
exclusive farm use (EFU) statute. Petitioner points out
that Goal 3 requires counties to preserve agricultural |ands
by zoning them for exclusive farm use pursuant to ORS
ch 215. There is no dispute that the county's PA-38 zone is
acknowl edged by LCDC, and has been applied to agricultura
| and, as an EFU zone. Petitioner argues that CCZO 1504.4
regul ates | and zoned PA-38 |less stringently than is required
by the EFU statute.

Petitioner argues the state's agricultural |and use
policy, as stated in ORS 215.243(2), favors the preservation
of agricul tural land in large bl ocks. According to
petitioner, although this policy does not bar all partitions
for nonfarm dwellings, "it is part of conprehensive
regul atory requirenments intended to substantially limt
partitions [for] nonfarm dwellings by the inmposition of
rigorous requirenments.” Petition for Review 5. Petitioner
argues the statutory requirenents for partitioning EFU zoned

land to create a nonfarm parcel for a nonfarm dwelling are
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1 found in ORS 215.236, 215.263(4) and 215.283(3). 2

2 Petitioner first contends CCZO 1504.4 inproperly allows
3 approval of a division of land for a dwelling not provided
4 in conjunction with farm use (nonfarm dwelling) w thout
5 requiring that the nonfarm dwelling be situated on
6 "generally unsuitable land for the production of farm crops
7 and i vestock," as required by ORS 215. 263(4) and
8 215.283(3)(d).3 Petitioner argues that ORS 215.283(3)

2Petitioner also notes OAR 660-05-040(1) provides that "[d]wellings on
nonfarm parcels are allowed only if they neet the conditions set forth in
[ORS] 215.283(3) and 215.236 and 215.263(4) for nonfarm residences."

30RS 215.263(4) provides:

"The governing body of a county may approve a division of |and
in an exclusive farm use zone for a dwelling not provided in
conjunction with farm use only if the dwelling has been
approved under [ORS 215.283(3)]."

ORS 215.283(3) provides in relevant part:

"[Nonfarm dwellings] may be established, subject to the
approval of the governing body or its designate in any area
zoned for exclusive farm use upon a finding that each such
proposed dwel | ing:

"x % % * %

"(d) Is situated wupon generally wunsuitable land for the
production of farm crops and livestock, considering the
terrain, adverse soil or l|and conditions, drainage and
fl oodi ng, vegetation, location and size of the tract

* *x %

"x % *x * %"

W refer to ORS 215.283(3)(d) as the "generally unsuitable standard."
W note that petitioner does not contend that CCZO 1504.4 fails to require
conpliance wth the nonfarm dwelling approval standards found in
ORS 215.283(3)(a)-(c).
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governs the "establishnment" of a legally recognized nonfarm
dwel ling use, not just the construction of a new structure

for that purpose. Billington v. Polk County, 13 O LUBA

125, 130 (1985). According to petitioner, regardless of
whet her a dwelling already exists on the subject property,
ORS 215.263(4) requires that the "establishnment" of a
nonfarm dwelling be approved pursuant to ORS 215.283(3)
prior to the approval of a partition to create a new parce
for such a dwelling.

Second, petitioner contends CCZO 1504.4 inproperly
al l ows approval of a division of land for a nonfarm dwelling
wi thout requiring that the property on which the nonfarm
dwelling is located has been disqualified from special farm
val ue assessnment, and any additional tax inposed has been
paid, as required by ORS 215.236(2).4 See Letter of Advice
dated Decenber 24, 1987 to Representative Tony Van Vliet
(OP-6144),; Record 28. Petitioner argues that unti |
ORS 215.236(2) is satisfied, the county cannot approve the
establishnent of a nonfarm dwelling under ORS 215.283(3).

40RS 215.236(2) provides:

"The governing body or its designate shall not grant final
approval of an application nmade under [ORS] 215.283(3) for the
establishnment of a [nonfarml dwelling on a |lot or parcel in an
exclusive farmuse zone that is, or has been, receiving specia
assessment without evidence that the |lot or parcel upon which
the dwelling is proposed has been disqualified for specia
assessment at value for farm use under ORS 308.370 * * * and
any additional tax inposed as the result of disqualification
has been paid."

Page 9
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Petitioner also argues that wuntil the establishnment of a
nonfarm dwelling 1is approved under ORS 215.283(3), the
county cannot approve a partition of EFU zoned | and for that
nonf arm dwel | i ng.

The county maintains that CCZO 1504.4 applies only to
lots or parcels which have two or more  "lawful ly
established” "pre-existing habitable dwelling[s]" which
(1) were "established before July 25, 1985," the date the
county's plan and regul ati ons were acknow edged by LCDC, and
(2) were not "previously approved as resource-related or as
temporary dwellings under [CCZO 1505]." The county argues
this effectively restricts the applicability of CCZO 1504. 4
to lots or parcels which contain two or nore dwellings that
are preexisting lawful nonfarm residential uses. Accordi ng
to the county, both ORS 215.130(5) and 215.215(2) allow the
continuation of such preexisting nonfarmresidential uses.?®

The county further argues that ORS 215.283(3) does not

apply to preexisting dwellings in an EFU zone, rather only

SORS 215.130(5) provides in relevant part:

"The lawful use of any building, structure or land at the tine
of enactnment or amendnment of any zoning ordi nance or regul ation
may be continued. * * *"

ORS 215.215(2) provides:

"Consistent with ORS 215.243, the county governing body may
zone for the appropriate nonfarm use one or nore lots or
parcels in the interior of an exclusive farm use zone if the
lots or parcels were physically devel oped for the nonfarm use
prior to the establishment of the exclusive farmuse zone."

Page 10
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to approval of new nonfarm dwellings.® In support of this
interpretation, the county points out the introductory
par agraph of ORS 215.283(3) refers to the findings required
for "each such proposed [nonfarm dwelling." The county
al so argues that whereas ORS 215.283(3) applies to
establ i shnment of a new nonfarm residential use, CCZO 1504.4

does not allow the creation of new uses, but rather only the

creation of new parcels. The county maintains that |and
divisions are not "uses" governed by ORS 215.283. The

county further argues that if ORS 215.283(3) only applies to
approval of new nonfarm dwellings, then it follows that
ORS 215.236 also applies only to approval of new nonfarm
dwel | i ngs.

Finally, the county contends ORS 215.263(4) does not
apply to land divisions for preexisting nonfarm dwellings.
The county points out that although ORS 215.263 contains
provisions regulating land divisions for farm uses and for

nonfarm uses all owed under ORS 215.283(2) and (3), it says

6The county recogni zes that 1000 Friends of Oregon v. LCDC, 72 O App
443, 696 P2d 550, rev den 299 O 584 (1985) and Billington v. Pol k County,
supra, inplicitly conclude that ORS 215.283(3) applies to preexisting
dwel l'i ngs. However, the county argues those decisions are not dispositive
because the applicability of ORS 215.283(3) to preexisting dwellings was
not questioned in those cases. Rat her, according to the county, these
deci sions address only whether particular county standards for |and
divisions for preexisting dwellings satisfy the requirements of
ORS 215.283(3). The county is correct that the nmain issue addressed in
both 1000 Friends and Billington was whether particular |local code
standards were equivalent to the requirenments of ORS 215.283(3). However
both decisions are clearly premsed on an interpretation of ORS 215.283(3)
as applying to approvals of partitions for existing dwellings and,
therefore, are relevant to this case.
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not hi ng about | and divisions for nonfarm uses allowed under
ORS 215.283(1), except that ORS 215.263(7) specifically
prohibits land divisions for farm help dwellings approved
under ORS 215.283(1)(e). According to the county, this |ack
of any reference to the other nonfarm uses allowed under
ORS 215.283(1) (such as churches, schools and wutility
facilities) indicates that ORS 215.263 does not regulate
| and divisions for all uses that may be permtted in an EFU
zone. The county contends preexisting nonfarmdwellings are
simlarly overlooked by ORS 215.263(4). According to the
county, ORS 215.263(4), like ORS 215.283(3) and 215.236,
applies only to approval of a land division for a new
nonfarm dwelling and, therefore, is not in conflict with
CCZO 1504. 4.

W do not agree with the county that CCZO 1504.4 is
limted to the creation of parcels only for nonconformng
nonfarm dwel i ngs. CCZO 1504.4. A sinply requires that a
preexi sting dwelling not have been "previously approved" as
a "resource-related" dwelling. Presumably, a farm dwelling
in existence prior to the time EFU zoning was first applied
would fit this description. Such a farmdwelling would be a
permtted use after the application of EFU zoning, not a
nonconf orm ng use.

However, even if the applicability of CCzZO 1504.4 is
limted to the creation of parcels for nonconform ng nonfarm

dwel l'ings, we see nothing in ORS 215.130 or 215.215 that
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aut hori zes t he creation of new parcels for such
nonconf orm ng uses. ORS 215.130(5) sinply provides that
such uses may be conti nued. ORS 215.215(2) provides that a
ot or parcel in an EFU zone, which is physically devel oped
for a nonconform ng nonfarm use, may be zoned for that
nonfarm use, but does not authorize the creation of a new
| ot or parcel for the nonfarm use.

The only provision of the EFU statute that specifically
refers to the creation of a new lot or parcel in an EFU zone
for a nonfarm dwelling is ORS 215.263(4). ORS 215. 263(4)
provides that such a |and division may be approved "only if
the dwelling has been approved wunder [ORS] 215.283(3)
* x % " ORS 215.283(3) states that nonfarm dwellings may be

"established" in an EFU zone based on findings that the
standards of ORS 215.283(3)(a) through (d) are net. We
agree with petitioner that in this context, "established"

refers to the |egal establishment of a nonfarm residenti al
use, not nerely to the construction of a nonfarm dwelling.
This is consistent with the Court of Appeals' and this
Board's interpretation and application of ORS 215.283(3) in
1000 Friends of Oregon v. LCDC, supra, and Billington v.

Pol k County, supra. Thus, there is nothing illogical or

i nconsi stent about allowi ng creation of a new parcel for a

preexi sting nonfarm dwelling only if that dwelling has been

Page 13
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approved under ORS 215.283(3).7 W find nothing in the
wordi ng or context of ORS 215.263(4) to indicate it does not
apply to the creation of a new parcel for an existing
nonfarm dwel |i ng. 8

Furt her, t here can be no doubt t hat under
ORS 215. 236(2), final approval of an application to
establish a nonfarm dwelling under ORS 215.283(3), on a |ot
or parcel that has received special assessnent at value for
farm use, cannot be granted until the parcel has been
di squalified from special assessnment and any additional tax
pai d. In addition, ORS 215.263(9) specifically provides
t hat a land division for a nonfarm dwelling under
ORS 215.263(4) cannot be approved "unl ess any additional tax
i nposed for the change in use has been paid." Therefore, we

al so agree with petitioner that ORS 215.236 nust be conplied

W note that if such a preexisting nonfarm dwelling was previously a
nonconform ng use, an approval under ORS 215.283(3) would also have the
effect of making the dwelling a conforming use and rendering the
restrictions i nposed on nonconf or m ng uses by ORS 215.130(5)-(9)
i napplicable.

8We note that ORS 215.263(8) specifically allows a county to approve a
division of land in an EFU zone to create a parcel "with an existing
dwel ling" to be used as a residential hone under ORS 215.283(2)(n) or for
hi storic property under ORS 215.283(1)(0). However, the specific reference
to existing dwellings in ORS 215.263(8) is a consequence of the fact that
ORS 215.283(1)(o0) and (2)(n) thenselves authorize only use of existing
dwel |'i ngs. On the other hand, ORS 215.263(4) allows the creation of
parcel s for nonf arm dwel |'i ngs approved under ORS 215.283(3).
ORS 215.283(3) applies to both new and existing dwellings. Therefore, the
absence of a reference to existing dwellings in ORS 215.263(4) does not
imply that ORS 215.263(4) does not apply to the creation of a new parcel
for an existing nonfarm dwel |ing.
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with before a land division for a nonfarmdwelling in an EFU
zone may be approved, regardless of whether the dwelling
al ready exi sts.

We conclude CCZO 1504.4 inproperly allows the creation
of new parcels for nonfarm dwellings in the PA-38 zone
w t hout requiring that such dwellings satisfy the generally
unsui t abl e" st andard of ORS 215.283(3)(d) or t he
di squalification from special assessnent and additional tax
paynment requirenents of ORS 215. 236.

The first assignnent of error is sustained.

SECOND ASSI GNMVENT OF ERROR

"The county adopted a new | and use regul ation that
fails to conmply wth its conprehensive plan
provisions relating to forest |ands and Statew de
Pl anni ng Goal 4 [Forest Lands]."

Petitioner contends CCZO 1504.4 is inconsistent wth
several provisions of OAR 660, Division 6 (Goal 4 Rule).?®
Petitioner argues that under OAR 660-06-003(1)(d), the
provi sions of the Goal 4 rule are applicable to any | and use
regul ati on amendnent .

We agr ee W th petitioner t hat under
OAR 660-06-003(1)(d), (2)(d), (3) and the "Applicability
Matri x" of OAR 660-06-003(5), it appears that the Goal 4

9Petitioner also argues in the alternative that if the Goal 4 rule does
not apply to the chall enged decision, CCZO 1504.4 also fails to conply with
certain county conprehensive plan provisions. Because we agree with
petitioner that the Goal 4 rule applies, we do not address petitioner's
alternative argunent.
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rule applies to wvirtually all land use regulation
amendnments. 10 The chal l enged deci sion anends the CCZO and,
t herefore, nust conply with the Goal 4 rule. We address
separately below the application of the Goal 4 rule to
CCZO 1504.4 with regard to the PF-76 and AF-19 zones.

A PF-76 Zone

There is no dispute that the PF-76 zone is a "forest
zone," as that termis used in the Goal 4 rule. Petitioner
contends CCZO 1504.4 does not conmply with OAR 660-06-026
(New Land Division Requirements in Forest Zones).

The county concedes @CZO 1504.4 does not conply wth
the standards for new land divisions in OAR 660-06-026(1),
(2) and (3), but argues the new regul ati on does conply with
the alternative standards of OAR 660-06-026(4).

OAR 660- 06- 026(4) provides:

"Notwi t hstandi ng sections (1) and (2) of ¢this
rule, the mnimum |and division standards may be
waived to allow a division of forest | and
involving a dwelling existing prior to the date of
adoption of this rule provided:

"(a) The new parcel containing the dwelling is no
| arger than 5 acres; and

"(b) The remaining forest parcel, not containing
the dwelling, neets the mninmum | and division

10The sol e exception seems to be where a |and use regul ati on anendnent
is adopted following the termnation of periodic review under ORS 197.628
to 197.646, and the l|ocal conprehensive plan contains specific provisions
whi ch provide the basis for the amendnment. OAR 660-06-003(3) and (5) n 4;
ORS 197.835(5)(h). However, the county does not contend this is the
situation here, and we do not understand that it is.
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st andards of the zone:; or

"(c) The remaining forest parcel, not containing
the dwelling, is consolidated with another
parcel which together neet the mninmm |and
di vi sion standards of the zone."11

We agree with petitioner that OAR 660-06-026(4) applies
where a land division involves a preexisting dwelling,
regardl ess of whether there is also a second dwelling on the
parent parcel. OAR 660-04-026(4) requires that (1) the new
parcel containing the preexisting dwelling be no | arger than
five acres, and (2) the remaining forest parcel, by itself
or after conbination wth another parcel, neets the m ni num
| and di vision standards of the zone for forest parcels.

CCzZO 1504.4 does not satisfy these requirenents.
First, it requires only that a new nonresource parcel be "no
| arger than necessary."” CCZO 1504. 4.D. It does not limt
the size of any such parcels to five acres. Second, it
requires that any remaining resource parcel be "appropriate
for the continuation of the existing comercial farm or
forestry enterprise on the parcels.” 1d. This is not the
same as the mninmum l|land division standard for forest
parcels in the PF-76 zone found in CCZO 506. 1.

Thi s subassignnent of error is sustained.

11Wwe agree with petitioner that except as provided by OAR 660-06-026(4),
which allows creation of a new nonforest parcel for an existing dwelling in
certain circunstances, a nonforest dwelling nay only be approved in a
forest zone if the parcel on which the dwelling would be |ocated was
lawfully created prior to adoption of the Goal 4 rule. OAR 660-06-028(5).
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B. FA-19 Zone

There is no dispute that the FA-19 zone 1is an
"agriculture/forest zone," as that term is wused in the
Goal 4 rule. Petitioner contends CCZO 1504.4 does not
conply with OAR 660-06-055 (New Land Division Requirenents
in Agriculture/ Forest Zones).

OAR 660-06- 055(1) provides:

"New land divisions my be allowed for certain
nonfarm or certain other uses pursuant to
ORS 215.263(3) and (4) and OAR 660-06-026(3)."

The only one of the above cited provisions that would all ow
the approval of a land division to create a new nonresource
parcel for an existing dwelling is ORS 215.263(4). We
determned wunder the first assignment of error that
CCZO 1504. 4 does not conply with ORS 215.263(4).

In addition, OAR 660-06-055(4) allows divisions of
forest land in agriculture/forest zones to create new
parcels for existing dwellings in certain circunmstances. It
is worded identically to OAR 660-06-026(4). We determ ned
under the preceding subassi gnnment of error that CCZO 1504.4
does not conply with OAR 660-06-026(4).

Thi s subassi gnnent of error is sustained.

The second assi gnnment of error is sustained.

CONCLUSI ON
The challenged ordinance includes the follow ng

severability cl ause:

"If any portion of this ordinance * * * is for any
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reason held invalid by any court of conpetent
jurisdiction, such portion shall be deened a
separate, distinct, and independent portion and
such hol dings shall not affect the validity of the
remai ni ng portion thereof." Record 14.

The county requests that we affirm the portion of the
chal l enged ordi nance anmending the introductory paragraph of
CCZO 1504 to prohibit major variances from the |ot size
requi renents of the PA-38, PF-76, FA-19 and RR-5 zones, as
that portion of the ordinance was not <challenged by
petitioner. The county also requests that we affirm the
portion of the ordinance adopting CCZO 1504.4, as it applies
to the RR-5 zone, as that portion of the ordinance was not
chal | enged by petitioner.

We agree with the county that these portions of the
chal | enged ordi nance were not contested by petitioner inits
assignnents of error and are capable of being applied
i ndependently of the portions of the ordi nance chall enged by
petitioner. 12

The county's decision is affirmed with regard to the
amendnent to the introductory paragraph of CCZO 1504 and the
adoption of CCZO 1504.4, as applicable to land in the RR-5
zone. The county's decision is remanded with regard to the

adopti on of CCZO 1504.4, as applicable to land in the PA-38,

12Wth regard to CCZO 1504.4, we note that sinply deleting the
references to the PA-38, FA-19 and PF-76 zones in the first sentence |eaves
a conplete provision regulating the creation of new parcels for existing
dwellings in the RR-5 zone only.
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1 PF- 76 and FA-19 zones.
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