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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
ALLEN HOFMANN and MARI E HOFMANN, )
Petitioners,
LUBA No. 92-043

VS.

CI TY OF SEASI DE, FI NAL OPI NI ON

N N N N N N N N N N N N

AND ORDER
Respondent ,
and
JOHN TAYLOR, Jr.
| nt ervenor - Respondent . )

Appeal from City of Seasi de.

Al l en Hof mnn and Mari e Hof mann, Seaside, represented
t hensel ves.

Dan Van Thiel, Astoria, represented respondent.

WIlliam A, Mnahan, Portland, represented intervenor-
respondent.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REVERSED 10/ 23/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal City of Seaside Odinance 92-08
whi ch purports to change the zoning for 6.73 acres from
Resi dential Medium Density (R-2) to Residential Hi gh Density
(R-3).
MOTI ON TO | NTERVENE

John E. Taylor, Jr., the applicant below, noves to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is all owed.
FACTS

The city and Clatsop County have entered an Urban
Growt h Boundary Joint Managenent Agreenent (hereafter UGB
Agreenent) which applies to those areas |ocated inside the
city's UGB but outside the city's corporate limts. Thi s
area is defined in the UGB Agreenent as the "urban growth
boundary area" (hereafter UGB Area). The subject 6.73 acres
are located in the UGB Area and are subject to the UGB
Agreenent . 1

Under t he UGB Agr eenent, t he county retains
jurisdiction to adopt |and use decisions concerning |ands
|l ocated in the UGB Area. The county is required to adopt

and apply the substantive city zoning provisions to property

1The UGB Agreenent is not included in the record submtted by the city
in this proceeding. A copy of the UGB Agreenent has been provided by the
city, and we take official notice of that docunent.
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in the UGB Area. However, the UGB Agreenent states "the
county shall retain final decision-making responsibility for
all land use actions affecting the [UGB Area]." Request s
for land use action in the UGB Area nust be forwarded to the
city for review and comment. The county is not bound by the
city's comments, and the city is given standing under the
UGB Agreenent to appeal county |and use decisions affecting
the UGB Area.

In this case, the subject application for rezoning was
submtted to the city.?2 The notices and staff reports
preceding the city planning comm ssion's and city council's
consideration of this matter state that the county retains
| and use decision nmaking jurisdiction over the property and
that the city's decision would be advisory to the county.
The planning conm ssion denied the request, but the city
counci | adopted the <challenged ordinance rezoning the
subj ect property.

| ntervenor noves to dismss this appeal proceeding,
arguing the challenged ordinance is sinply a recommendation
to the county and is therefore not a "final" decision.
| ntervenor correctly notes that under ORS 197.015(10)(a) (A,
a |l and use decision nust be a "final" decision. See TylKka

v. Clackamas County, 20 Or LUBA 296 (1990). This Board has

2\\¢ understand that a separate application has been subnmitted to C atsop
County, and the county has suspended its review proceedi ngs pending our
resolution of this appeal
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ruled on numerous occasions that advisory decisions adopted
by one governnental entity recomending that particular
actions be taken concerning property within the jurisdiction
of a separate governnental entity having jurisdiction over
the property are not final decisions over which this Board

has jurisdiction. West Hills & Island Neigh. v. DEQ 15 O

LUBA 506, 509 (1987); Citizens for Better Transit v. City of

Portland 15 Or LUBA 278, 281-82 (1987).

It is <clear that wunder the UGB Agreenent, where
property within the UGB Area is to be rezoned, the city's
role is advisory. Had the city followed the procedures set
out in the UGB Agreenent or limted its decision in this
matter to a recomendation to the county, we would agree
with intervenor that the challenged decision is not a final
deci si on. In that event, this appeal would be dism ssed.
However, despite the clearly defined advisory role set out
in the UGB Agreenent and despite the statenents in the
notices and staff reports that the city's action would only
be advisory, the ordinance challenged in this appeal does
not purport to be advisory. To the contrary, the chall enged
ordi nance rezones the property from R 2 to R-3. There is
not a word in the chall enged ordi nance suggesting that it is
contingent on county action to rezone the property, or that

it is contingent on any other action for that matter.3 W

3There is an additional dispute and source of confusion anobng the
parties concerning the legal effect of Ordinance 92-08. Apparently no
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therefore reject petitioners' argunent that the chall enged
decision is not final. However, in reaching this
concl usion, a question concerning the city's jurisdiction to
render the challenged decision is clearly raised. We turn
to that question.

I n certain ci rcunst ances cities may exerci se
subdi vi si on and partition approval authority up to six mles
outside their city limts. See ORS 92.042. However, we are
are not aware of any such authority for the city to adopt
ordi nances anending the =zoning for property outside the
city's corporate limts. As expl ained above, the UGB
Agr eenent clearly does not provide such authority.+4
Ordi nance 92-08 purports to be an exercise of |and use
pl anni ng authority over property that is outside the city's

jurisdiction. See Standard Insurance Co. v. City of

Hillsboro, 97 O App 627, 776 P2d 1313 (1989). Or di nance

92-08 therefore exceeds the city's jurisdiction, and the

party believes the ordinance is currently effective to rezone the property.
Petitioners fear that Ordinance 92-08, if not challenged and reversed or
remanded in this proceeding, mght have the effect of automatically
rezoning the property R-3 if the property were annexed by the city in the
future, regardless of what the county may do with the application now
pendi ng before it. W express no view concerning whet her O di nance 92-08,
i f unchallenged, could have the effect petitioners fear. See Ml tnomah
County v. City of Fairview, 96 O App 14, 18, 771 P2d 289 (1989).

4Under the UGB Agreenent, the county is required to apply city zoning
designations to property in the UGB Area. Therefore, the city would not be
required to rezone the property upon annexation, because any properties
annexed by the city would already be zoned in accordance with the city's
zoni ng ordi nance. Were there is no such agreenent between a city and
county, areas annexed by a city may continue to carry county planning and
zoni ng designations until the city takes sone action to provide otherw se.
See Multnomah County v. City of Fairview supra.
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deci sion nust be reversed. ORS 197.835(7)(a)(A); OAR 661-
10-073(1) (a).

The city's decision is reversed.?>

5The petition for review in this matter has already been filed and
attacks the challenged city ordinance on a variety of substantive and
procedural grounds. The respondents' briefs have not yet been filed.
Because the ~county, rather than the <city, has Jland wuse planning
jurisdiction over the property, and nust nmake any decision to rezone the
property in the first instance, the city's decision nmust be reversed in any
event . VWhile our resolution of the remmining issues raised by petitioner
concerning the city's decision mght be of sone indirect value to the
county if it proceeds with the related application pending before it, we do
not believe such benefits would warrant additional delay to allow
conpl etion of briefing, oral argument and a final opinion on the nmerits.
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