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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ANDREW SCHOB and LAURA SCHOB, )
)
Petitioners, )
)
VS. )
) LUBA No. 92-101
DESCHUTES COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
JOHN BELL, )
)
| nt ervenor - Respondent . )

Appeal from Deschutes County.

Greg Hendrix, Bend, filed the petition for review and
argued on behalf of petitioners. Wth himon the brief was
Hendri x & Chappell.

No appearance by respondent.

Wlliam F. Gary, James E. Mountain, Jr., and Mlo R
Mecham Eugene, filed the response brief. Wth them on the
brief was Harrang, Long, Watkinson, Arnold & Laird. Janmes
E. Mountain, Jr. argued on behalf of intervenor-respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLINGTON,
Referee, participated in the decision.

AFFI RMED 10/ 13/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the board of county
conm ssioners' concerning the wvalidity of a previously
i ssued | andscape nmanagenent permt.
MOTI ON TO | NTERVENE

John Bell, the applicant for the subject |andscape

managenent permt, noves to intervene in this appeal on the

side of respondent. There is no objection, and the notion
is allowed.
FACTS

The subject property is owned by intervenor and is
zoned Exclusive Farm Use, 20 Acre Mnimm (EFU-20) and
Landscape Managenent Conbining Zone (LM. Petitioners'
property adjoins the subject property to the east. The two
properties are separated by an irrigation ditch. Access to
both properties is from Johnson Road.

On March 3, 1988, intervenor submtted an application
to the county Community Devel opnent Departnent for the
construction of a 400-foot fence along the eastern edge of
his property. On March 10, 1988, the county issued a
buil ding permt for an eight foot nmetal fence to be |ocated
on top of a 15 foot rock berm created by the tailings from
t he excavation of the irrigation ditch. The building permt
was issued without reviewing the proposal for conpliance

with the criteria of the LM zone.
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On April 13, 1988, the county issued a stop work order
directing intervenor to "Stop Wirk or Use on This Structure
At Once." Record 111. At this point, framng for the eight
foot fence was conpleted. On April 19, 1988, the planning
director issued an adm nistrative decision approving the
fence with conditions that it have a maxi num hei ght of six
feet fromthe top of the rock berm and be either faced with
a natural wood material, painted a neutral color or nade of
non sight obscuring wire material. Record 662. On June 17,
1988, the planning director 1issued an anended decision
clarifying that no part of the fence may exceed the six foot
maxi mum Record 660. The planning director's decision, as
anmended, is hereafter referred to as permt LM 88-3.

No | ocal appeal of the planning director's decision was
filed. However, on June 24, 1988, intervenor filed suit
agai nst the county in circuit court, requesting a
decl aratory judgnment that the March 10, 1988 buil ding permt
remai ned valid and that the county be enjoined fromissuing
stop work orders or in any way interfering with construction
under the building permt. Over two and one half years
later, on March 7, 1991, the <circuit <court entered a
j udgnent vacating the stop work order as inproperly issued,

but holding the court did not have jurisdiction over the

| and use I ssues rai sed in intervenor's conpl ai nt.
Record 333.
After the <court's judgnent was issued, intervenor
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resuned work on the fence. Work on the fence was conpl eted
on or about July 15, 1991. In early August, 1991, planning
departnment staff inspected the fence and determned it to be
in conpliance with permt LM 88-3.

In the neantinme, petitioners had asked the county to
make a formal determ nation concerning whether under the
Deschutes County Zoni ng Ordi nance (DCZO), permt LM 88-3 had
expired prior to the conpletion of the fence. The board of
conm ssioners held a hearing on petitioners' request and, on
April 16, 1992, issued the challenged decision finding that
permt LM88-3 was still valid when intervenor conpleted
construction of the fence.

STANDI NG

| ntervenor concedes petitioners satisfy the standing
requi renents  of ORS 197.830(2). However, i nt ervenor
contends petitioners lack standing because they are not
"aggrieved" by the county's final decision, as required by
ORS 215.422(2). I ntervenor argues petitioners are not
aggrieved because the county found they do not have a
recogni zed interest in the challenged deci sion.

ORS 197.830(2) requires that to have standing to appeal
a land use decision to LUBA, a petitioner nust appear before
the local governnment and file a notice of intent to appeal.
ORS 215.422(2) provides, with regard to county proceedi ngs

on discretionary permt applications:

"A party aggrieved by the final determ nation may
have the determ nation reviewed [by LUBA] in the
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manner provided in ORS 197.830 to 197.845."
(Enphasi s added.)

Prior to 1989, ORS 197.830(2) and (3) required that in
order to have standing to appeal a l|and use decision to
LUBA, a petitioner nust be "adversely affected" or
"aggrieved" by the decision. ORS 215.422(2), and the
paral |l el provision of ORS 227.180(2) for cities, were not
changed in 1989, when the requirenent that a petitioner be
adversely affected or aggri eved was removed from

ORS 197. 830. In Lowie v. Polk County, 19 O LUBA 564

(1990), we declined to decide whether ORS 215.422(2) inposes
an additional standing requirenent, because the |ocal record
denonstrated that petitioner was aggrieved and, therefore,
had standi ng regardl ess of whether ORS 215.422(2) inposes an
addi tional standing requirenent. W stated:

"The test for determining whether a person is
"aggrieved' was explained by the Oregon Suprene

Court in Jefferson Landfill [Comm . Mar i on
County], 297 Or 280, 284, 686 P2d 310 (1984), as
foll ows:

"' FI RST PART (applicabl e to al
petitioners bef ore LUBA in guasi -
judicial proceedings):

"*1. The person filed a notice of intent
to appeal; and

"'"2. The person appeared orally or in
writing before the local |and use
deci si on- maki ng body.

"' SECOND PART (as a person 'aggrieved'):

""1. The person's I nt er est in t he
deci si on was recogni zed by the | ocal
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| and use deci si on- maki ng body;

"*2. The person asserted a position on
the merits; and

"*3. The local I|and use decision-mking
body reached a decision contrary to
t he position asserted by t he
person.' (Enphasis supplied.)

“"In Warren v. Lane County, 297 O [290, 300-01,
686 P2d 316 (1984)], the court further expl ained:

""In [Jefferson Landfill] we noted that
this construction of 'aggrieved gives
to the local |and use decision-mkers a
gat e- keeping responsibility for appeal

to LUBA. Local decision-nmakers, by
ordi nance or otherwi se, my determ ne
who will be admtted or excluded as an
interested person or Ilimted to the

status of disinterested wtness in a
quasi -judi cial proceeding. * * * |If the
deci si on-makers have not made such a
det er m nati on, by or di nance or
otherwise, it wll be assuned that when
a person appears before the |ocal body
and asserts a position on the nerits,
the person has a recognized interest in
the outconme.'" Lowie v. Polk County,
19 O LUBA at 567.

Establishing limtations on the interests a |[ocal
government will recognize in its |land use proceedings is a
function of a | ocal governnment's "gat e- keepi ng”
responsibility. Warren v. Lane County, supra; Jefferson
Landfill, supra. The only ordinance provision cited by the

parties that 1is arguably related to this gate-keeping
function i's Deschut es County Devel opment Procedur es
Ordi nance (DPO) 22.24.080, which provides in relevant part:

" STANDI NG
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"1l. Any interested person may appear and be heard
in a land use action hearing.

"2. Any person appearing on the record at the
hearing or presenting witten evidence in
conjunction with an adm nistrative action or
hearing shall have standing and shall be a

party.

"x % * % %"

There is no dispute that petitioners appeared and

entered testinmony into the record at the board of
conm ssi oners' Oct ober 29, 1991 hearing regarding the
validity of the subject permt. Accordi ngly, under

DPO 22.24.080.2, petitioners have standing in, and are a
party to, the county proceedings.

I ntervenor's argunent that petitioners' interest in the
matter bel ow was not recognized by the county is based on

the followi ng findings in the chall enged deci sion:

"* * * jnterest[s] of [petitioners], as property
owners, and others simlarly situated are not
within the class of interests intended to be
protected by the LM provisions. Pursuant to the
County's conprehensive plan, the LM provisions
apply only to selected roads and rivers in the
County. * * * It is clear that the LM provisions
are intended to protect the interests of those who
view the |andscape from those protected vantage
points. * * *

"k ok % x *"  Record 7-8.

Viewed in context, we do not believe the above quoted
findings are an expression of the county's gate-keeping
function. Rat her, they explain the county's interpretation

of the purpose of its LM code provisions. The findings do
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not specifically state that petitioners |ack any cogni zable
interest in the county proceedings (to which they are
parties under DPO 22.24.080.2). The findings explain that
it is views from certain roads and rivers, not from the
property of petitioners and other |and owners, that are
protected by the LM provisions.

Because petitioners asserted a position on the nerits
contrary to the <challenged decision during the county
proceedi ngs, and petitioners' i nt erest in the county
proceedings is recognized under the DPO  we conclude
petitioners are aggrieved by the <challenged decision.
Therefore, regardless of whether ORS 215.422(2) inposes an
additional standing requirenent, petitioners have standing
in this appeal.

FI RST ASSI GNMENT OF ERROR

"Deschutes County has no authority to deem a
permt 'suspended;' LM 88-3 expired under the
terms of the DCZO. '

As applicable to permt LM88-3,1 DCZO Section 26

provi des:

"DURATI ON OF PERM T. Al'l land use permts shall
be valid for a period of one year after the date
of approval, unless a l|longer duration is granted
as part of the approval. The date of the approval
is the date the final witten decision is mailed

1The version of the DCZO applicable to permit LM88-3 is Deschutes
County Ordinance No. 82-011, as anmended by Ordinance No. 88- 05
ORS 215.428(3).
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to the parties."?
The chall enged decision states the county finds DCZO

Section 26 to be applicable, and goes on to state:

"[Djue to the stop work order issued by the County
on April 19, 1988, the running of the one-year
time period on [permit LM88-3] was suspended.
That suspension was in effect from the tinme the
stop work order was issued until the tinme the stop
work order was vacated by the judgnent entered in
[intervenor's] suit on March 7, 1991. The
[county's] determ nation in this regard is based
upon principles of equity and fairness, to wt:

"[1]t would not be equitable to issue a stop work
order and having done so later find that the
permt expired due to [the] Permtee's failure to
conplete the project at which the stop work order
was directed within t he one- year period.
[Petitioners] argue the stop work order was
directed at the 8foot fence and not the 6-foot
fence that was ultimtely constructed. The * * *
terms of the stop work order did not distinguish
between a 6-foot fence and a 8-foot fence.

"k % * * *

" * * The issue is one of suspension of the
running of the tine period [established by DCzZO
Section 26], due to equitable considerations that
need not be enbodied in the County's procedures
ordi nance."” (Enphasis in original.) Record 6-7.

Petitioners' argunents that permt LM 88-3 expired
prior to intervenor conpleting the subject fence are based
primarily on their contention that the county inproperly

based its decision to the contrary on general principles of

21 n addition, DCZO Section 27 provides that pernmits may be extended by
the planning director prior to expiration, for a period of up to one year.
However, there is no dispute that permt LM88-3 was never extended
pursuant to this provision of the DCZO
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equity rather than the provisions of the DCZO. Petitioners
al so argue the stop work order did not prevent construction

of a six-foot fence in conpliance with permt LM 88-3.

We do not agree with petitioners' wunderlying prem se
that the county's decision is inproperly based on genera
principles of equity, rather than the DCZO. The deci sion
properly finds DCZO Section 26 is the code provision
applicable to the expiration of permt LM 88-3. The
deci sion proceeds to determ ne how DCZO Section 26 applies
to the facts of this case. It concludes that the one year
period of permt validity established by DCZO Section 26
does not include periods during which a county stop work
order is directed against the subject devel opnent. Read in
this manner, the reference in the decision to "principles of
equity and fairness" nerely indicates the county intends to
interpret the DCZO in a fair and equitable manner.

In Clark v. Jackson County, 313 O 508, 515, P2d

_(1992), the Oregon Suprenme Court stated:

"[1]n reviewing a county's | and use decision, LUBA
is to affirm the county's interpretation of its
own ordinance unless LUBA determnes that the

county's interpretation is inconsistent W th
express |anguage of the ordinance or its apparent
pur pose or policy. LUBA lacks authority to
substitute its own interpretation of the ordinance
unl ess t he county's interpretation was
inconsistent with that ordinance, including its
context."

We do not believe it is inconsistent with the | anguage,

purpose or policy of DCZO Section 26 to interpret the one
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year period during which a permt remains valid not to
include time when the permttee is prevented from carrying
out the permt due to a stop work order issued by the
county. Further, we agree with intervenor that until the
stop work order was vacated by the circuit court, it
prevented all work on the subject fence. Finally, there is
no question that the fence was conpleted, in conpliance with
permt LM88-3, within one year after the stop work order
was vacat ed. Consequent | vy, the challenged decision
correctly concludes permt LM 88-3 did not expire prior to
conpl etion of the fence.

The first assignnment of error is denied.

SECOND ASSI GNMENT OF ERROR

Petitioners challenge the county's finding that they
and other simlarly situated property owners "are not within
the class of interests intended to be protected by the LM
provisions." Record 7.

We determ ne, supra, the challenged finding does not
provide a basis for concluding petitioners |ack standing to
appeal the challenged decision. Additionally, t he
challenged finding is not relevant to determ ning whether
permt LM 88-3 expired prior to conpletion of the subject
fence. Therefore, even if the finding were in error in sone
way, that would not provide a basis for reversing or
remandi ng the chal |l enged deci si on.

The second assi gnnment of error is denied.
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1 The county's decision is affirmed.
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