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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SI D GONZALEZ, OTTO BUSS, and )
BRAD PALMER, )
)
Petitioners, )
)
VS. )
) LUBA No. 92-108
LANE COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
DONALD OVERHOLSER and )
RODNEY MATHEWS, )
)
| nt ervenor s- Respondent. )
Appeal from Lane County.
Bill Kloos and Allen L. Johnson, Eugene, filed the
petition for review Bill Kloos argued on behalf of

petitioners.

St ephen L. Vorhes, Eugene, filed a response brief and
argued on behal f of respondent.

Joseph J. Leahy, Springfield, filed a response brief
and argued on behalf of intervenors-respondent. Wth him on
the brief was Harnms, Harold & Leahy.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON
Referee, participated in the decision.

REMANDED 11/ 20/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a county ordinance changing the
conprehensive plan map designation for 20.4 acres from
Forest to Natural Resource and changing the zoning of the
20.4 acres from I npacted Forest Land (F-2/RCP) to Quarry and
M ni ng Operations (QV RCP).
MOTI ON TO | NTERVENE

Donal d Overhol ser and Rodney Mathews, the applicants
bel ow, nmove to intervene in this proceeding on the side of
respondent. There is no opposition to the notion and it is
al | owed.
FACTS

The subject property is owned by intervenors, and is
located on a hillside southeast of the City of Cottage
Grove. The property is forested, except for an existing
quarry site which occupies approximtely two acres. Thi s

quarry has been wused in the past and has a current

Department of Geology and M neral I ndustries (DOGAM )
exenption permt. The acknowl edged Lane County Rura
Conprehensive Plan (RCP) inventories this site as a

Statewi de Planning Goal 5 "1B" aggregate resource site.l

lUnder OAR 660-16-000, a |ocal government nust inventory the |ocation,
quality and quantity of its Goal 5 resources. Based on the data collected
regarding a particular resource site, a |ocal government has the options of
(1) not including the site on its conprehensive plan Goal 5 inventory
("1A" decision), (2) delaying the Goal 5 process ("1B" decision), or
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Access to the site will be by private easenent from Quaglia
Road to the east.

The surrounding properties are designated Forest and
zoned F 2/ RCP. Surroundi ng parcels range from 20 to 120
acres. Most surrounding parcels are developed wth
resi dences which are |ocated from 1200 to 2000 feet fromthe
quarry site.

FI RST ASSI GNMENT OF ERROR

"The county erred in failing to take a Goal 2
exception to Goal 4 prior to changing the
acknow edged plan and zone designation from forest
use."

On January 25, 1990, Statew de Planning Goal 4 (Forest
Lands) was anended to provide, in part:

"Forest l|ands are those |I|ands acknow edged as
forest lands as of the date of adoption of this
goal amendnment. * * *"

Petitioners argue the subject property unquestionably is

"forest |ands," because the property was designated Forest

(3) including the site on its conprehensive plan Goal 5 inventory
("1C" decision). The rule describes the "1B" option as follows:

"Delay Goal 5 Process: When sone information is available,
i ndi cating the possible existence of a resource site, but that
information is not adequate to identify with particularity the
| ocation, quality and quantity of the resource site, the |oca
government should only include the site on the conprehensive
plan inventory as a special category. The | ocal governnent
must express its intent relative to the resource site through a
plan policy to address that resource site and proceed through
the Goal 5 process in the future. * * * The statenent in the
plan commits the | ocal governnent to address the resource site
through the Goal 5 process in the post-acknow edgnent period.
Such future actions could require a plan anendnent.”
OAR 660- 16- 000(5) (b).
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by the acknowl edged RCP when the above quoted anmendnment was
adopt ed. Petitioners further argue that OAR Chapter 660,
Division 6 (Goal 4 rule) applies to the challenged deci sion
because it anmends a conpr ehensi ve pl an map.
OAR 660-06-003(1)(b). Petitioners poi nt out t hat
OAR 660-06-015(1) provides, in relevant part:

"Lands inventoried as forest | ands  nust be
desi gnat ed in t he conpr ehensi ve pl an and
i nplemrented with a zone which conserves forest
| ands consistent with OAR 660, Division 6, unless
an exception to Goal 4 is taken pursuant to
ORS 197.732 * * *_"

Petitioners contend the challenged decision violates the
above quoted rule provision because it renoves the subject
property from forest designation and zoning, w thout taking
an exception to Goal 4.

According to respondent and intervenors-respondent
(respondents), the fact that the county's Natural Resource
pl an designation and QWRCP zone do not have the word
"forest"” in their titles is of no inportance. Respondent s
argue that the Natural Resource plan designation and QW RCP
zone conserve forest |ands because the uses allowed under
this designation and zone conply with Goal 4 and the Goal 4
rule and, therefore, no exception to Goal 4 is required.

OAR 660- 06- 025(1) provides:

"Goal 4 requires that forest land be conserved.
For est | ands are conserved by adopting and
appl yi ng conprehensive plan provisions and zoning
regul ati ons consistent with the goals and this
rul e. In addition to forest practices and
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operations and uses auxiliary to forest practices,
* * * five general types of uses, as set forth in

the goal, my be allowed in the forest
envi ronnent, subject to the standards of the goal
and in this rule. These general types of uses
are:

"k *x * * *

"(c) Locationally dependent wuses, such as * * *
m neral and aggregate resourcesy.|

"k * * * %"

Addi tionally, OAR 660-06-025(3)(e) provides that exploration
for mneral and aggregate resources may be allowed outright
on forest Ilands, and OAR 660-06-025(4)(f) provides that
m ni ng and processi ng of aggregate and m neral resources my
be allowed on forest |ands subject to the review standards
in OAR 660- 06- 025(5).

Under OAR 660-06-015(1), an exception to Goal 4 is not
necessary if forest |lands are given a plan designation and
zone which "conserve forest |ands consistent wth" the
Goal 4 rule. OAR 660-06-025(1) further provides that forest
| ands are conserved by applying plan designations and zones
that are consistent with the Goal 4 rule. Therefore, an
exception to Goal 4 is not required if the plan designation
and zone applied to forest lands conply with the Goal 4
rul e. The Goal 4 rule allows mning and processing of
aggregate and m neral resour ces, subj ect to certain
standards. OAR 660-06-025(4)(f).

In this case, petitioners assune that renoval of the

county's Forest designation and F-2/RCP zone from the
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subject forest lands, of itself, necessitates an exception
to Goal 4. Petitioners do not contend that particular
provi sions of the county's Natural Resource plan designation
and QM RCP zone are inconsistent with the Goal 4 rule.
W thout such a contention, and an explanation of why
specific provisions of the county's Natural Resource plan
desi gnati on and Q¥ RCP zone are inconsistent with Goal 4 or
the Goal 4 rule, petitioners provide no basis for reversal
or remand.
The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The county has failed to conply with the Goal 5

rule in alnpbst every respect. The required
anal yses have not been conduct ed. The required
findings are either m ssi ng, concl usory, or

defici ent as recitations of evi dence * * *,
Fi ndings and conclusions are not supported by
substanti al evidence in the whole record."

Goal 5 (Open Spaces, Scenic and Historic Areas, and
Natural Resources) establishes a conprehensive planning
process that requires a local government to (1) inventory
the location, quality and quantity of |listed resources
within its territory; (2) identify conflicting uses for the
inventoried resources; (3) determ ne the ESEE consequences
of the conflicting uses; and (4) develop prograns to achieve

t he goal of resource protection. Blatt v. City of Portland,

21 O LUBA 337, aff'd 109 O App 259 (1991). Petitioners
chal |l enge the adequacy of the county's findings and their

evidentiary support, wth regard to each step of this
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pl anni ng process.

A. The County's Goal 5 Findings

Petitioners believe the county's findings are found
solely in a docunent entitled "Findings" that is Exhibit C
to the chall enged ordi nance. Record 14-18. On the other
hand, respondents contend a "Goal 5 analysis" found at
Record 282-86 is also part of the county's findings.?
Respondent's and I ntervenors-Respondent's Brief 14, 16.

The Oregon Suprene Court has repeatedly enphasized the
i nportance of having adequate findings to support |ocal
government quasi-judicial |and use decisions. Sunnysi de

Nei ghbor hood v. Clackamas Co. Conm, 280 Or 1, 20-21, 569

P2d 1063 (1977); Geen v. Hayward, 275 Or 693, 706-08, 552

P2d 815 (1976); Fasano v. Washington Co. Comm, 264 O 574,

588, 507 P2d 23 (1973). In Sunnyside and G een, the Suprene
Court quoted with approval the following from The Hone

Plate, Inc. v. OLCC, 20 Or App 188, 190, 530 P2d 862 (1975):

"If there is to be any neaningful judicial
scrutiny of the activities of an adm nistrative
agency -- not for the purpose of substituting
judicial judgnment for admnistrative judgnment but
for the purpose of requiring the admnistrative
agency to denonstrate that it has applied the
criteria prescribed by statute and by its own
regul ati ons and has not acted arbitrarily or on an

2Intervenors filed their original application for the proposed plan and
zone map anmendnment in 1987. Record 429. The proposal was apparently put
on hold during 1989-1991. On January 2, 1992, intervenors subnitted an
anmended application. Record 270. The "Goal 5 analysis" referred to by
respondents is a section of intervenors' anended application entitled
"Goal 5 Rule (OAR 660-16-000 through 025)." Record 282-86.
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ad hoc basis -- we nust require that its order
clearly and precisely state what it found to be
the facts and fully explain why those facts | ead
it to the decision it makes. * * *"

Addi tionally, in  Sunnysi de, supr a, the Supreme Court

described its requirenent for adequate findings of fact by

| ocal governnents as foll ows:

"* * * No particular form is required, and no
magi ¢ words need be enployed. What is needed for
adequate judicial review is a clear statenent of
what , specifically, the decision-nmaking body

bel i eves, after hearing and considering all the
evidence, to be the relevant and inportant facts
upon which its decision 1is based. ook o

(Enphasi s added.)

In addition to their inportance to the courts and this
Board in review of local governnment |and use decisions,
findings serve an inportant purpose for the participants in
| and use proceedi ngs. Adequate findings enable participants
to understand the basis for the |ocal governnment's decision
and to determ ne whether an appeal is warranted. Wth
regard to postacknow edgnent conprehensive plan or |and use
regul ati on anendnents, such as the decision challenged in
this appeal, the statutorily required notice of the |ocal
governnment's decision nust include the place and tinme when

t he amendnent and findings may be reviewed, as well as an

expl anation of the process for appealing such anmendnents to

this Board.3 ORS 197.615(2)(b)(C) and (D).

3We also note that with regard to decisions on |land devel opnent permit
applications, counties and cities are required by statute to adopt findings
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Both the appellate courts and this Board have
recogni zed that | ocal governnent decision nmakers may rely on

findings initially prepared by others. Neuberger v. City of

Portland, 288 Or 585, 590-91, 607 P2d 722 (1980); Sunnysi de,
supra, 280 Or at 21; West v. City of Astoria, 18 O App 212,

224, 524 P2d 1216 (1974); Adler v. City of Portland

O LUBA _ (LUBA No. 92- 041, Sept enber 1, 1992),
slip op 16; Astoria Thunderbird v. City of Astoria, 13

O LUBA 154, 163 (1985). The preferred nethod of
acconplishing this is to physically set out the findings
initially prepared by others as an integrated part of the
| ocal governnment's own witten decision. However, if
findings initially prepared by others and set out in a
separate docunent are to be incorporated by reference into a
| ocal governnment's decision, it does not seem particularly
burdensone to require that the local governnent clearly
indicate in its decision an intent to incorporate all or

specified portions of identified docunent(s) into its

findings.*
Nevertheless, this seemngly sinple requirenent has

caused considerable difficulty over the years. In sone

identifying the relevant criteria, stating the facts relied on and
explaining the justification for the decision. ORS 215.416(9); 227.173(2).

4We note that the clearest way of identifying a separate docunent
i ncorporated by reference into a decision is to |abel such docunent as an
exhibit and physically attach it to the decision. That is, in fact, what
the county did here with regard to the Exhibit C "Findings" docunent at
Record 14-18.
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instances, it is difficult to decide whether particular
| anguage indicates an intent to incorporate another docunent
into the findings, or is just a reference to that docunent.

See Mental Health Division v. Lake County, 17 Or LUBA 1165,

1174 (1989); Flynn v. Polk County, 17 O LUBA 68, 78-79

(1988). In other instances, |ocal governnent decisions have
stated an intent to incorporate entire records, all witten
and oral testinony, or docunents of uncertain identity. See

Cecil v. City of Jacksonville, 19 Or LUBA 446, 455, aff'd

104 Or App 526 (1990); rev den 311 Or 166 (1991); Johnson v.

Tillambok County, 16 Or LUBA 855, 868 n 10 (1988); Jackson-

Josephi ne Forest Farm Assn. v. Josephine County, 12 O LUBA

40, 42 (1984). Finally, in some instances, it is unclear
which portions of identified docunents a |ocal governnment
W shes to incorporate, because the |ocal governnent decision

i ncl udes | anguage qualifying the incorporation. WIson Park

Nei gh. Assoc. v. City of Portland, O LUBA _ (LUBA No.

92-042, October 6, 1992), slip op 9-11 (adopti on of docunent
"except to the extent [it is] nodified by" other findings);

DLCD v. Douglas County, 17 Or LUBA 466, 471 n 6 (adopti on of

t hose findings in another docunent that are "consistent with
our decision").

After all, the local governnent decision maker is in a
uni que position to know what it believes to be the facts and
reasons supporting its decision. Therefore, we hold that if

a |l ocal governnent decision naker chooses to incorporate all
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or portions of another docunent by reference into its
findings, it nust clearly (1) indicate its intent to do so,?>
and (2) identify the docunent or portions of the docunent so
i ncor por at ed. A local governnent decision wll satisfy
these requirenents if a reasonable person reading the
deci sion would realize that another docunent is incorporated
into the findings and, based on the decision itself, would
be able both to identify and to request the opportunity to
review the specific docunent thus incorporated.

Turning to the facts of this case, respondents contend
the following findings incorporate by reference the Goal 5

anal ysis at Record 282-86:

"11. [A] ppropriate docunent ati on has been
presented, and has shown that no potenti al
conflicts appear to exist with existing uses
pur suant to the Goal 5 Conflict ( ESEE)

Anal ysi s.

"12. Based upon the anal ysi s of t he Pl an
anmendnent/ zone change proposal set forth in
the applicants' subm tt al and the staff
report, the County finds that a designation
of Natural Resource and zoning of [QMRCP] is
appropri at e.

"% * * * %

"16. [T] he Goal 5 ESEE anal ysis has been perforned

5Stating in the decision that a particular document is "incorporated by
reference as findings" is certainly the clearest way of expressing such an
intent. However, no particular |anguage is required, so |long as the words
enpl oyed establish that the local governnment decision naker intends to
adopt the contents of another docunent as a statement of what it believes
to be the relevant facts upon which its decision is based. Sunnysi de,
supr a.
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addressing the location, quantity and quality
requirements consi st ent with OAR
660- 16- 000(2) and (3).

"x % *x * %

"18. Pursuant to OAR 660-16- 000 t hrough
660- 16- 025, the Goal 5 conflict resolution
anal ysis concluded that the value of this
"1B' resource site warranted its designation
as Natural Resource[, zoning as QWM RCP] and
[ protection] from other potential forest
uses."” (Enphasis added.) Record 17.

The portions of findings 11, 16 and 18 enphasized in
the above quote sinply refer to a Goal 5 conflict or ESEE
anal ysi s. They do not indicate an intent to incorporate
such analysis into the findings by reference. Nei t her do
they identify any particular document in which such Goal 5
analysis is | ocated.

The enphasi zed phrase "based upon the analysis of the
* * * proposal set forth in" in finding 12 does express an
intent to adopt the contents of another docunent as findings
in support of the county's conclusion that the proposed pl an
desi gnati on and zone are "appropriate.” However, finding 12
does not identify the specific document(s) or portions of
docunent (s) to be incorporated. Finding 12 sinply refers to
"the applicant's submttal and the staff report.” A
reasonabl e person would not be able to identify or request a
specific docunent or portion thereof on the basis of the
reference in finding 12 (or the references in findings 11,
16 and 18). This is because there are at least three

submttals by the applicants in the record, tw of which
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i nclude several different docunents. There are also severa
docunments in the record which are entitled or indexed by the
county as a "staff report.” It sinply is not possible to
det er m ne, with any certainty, to which "applicant's
submttal" or "staff report” finding 12 refers.?®

We therefore conclude the findings adopted in support
of the chall enged ordi nance consist solely of Exhibit C to
t he ordi nance (Record 14-18).

B. Resource I nventory

1. Locati on

Petitioners contend the county's findings do not
adequately map or describe the "resource site" or "inpact
area to be affected.” Petitioners also argue there is not
substantial evidence in the record to support mapping or
describing the location of the resource site. Petitioners
contend the geotechnical report submtted by the applicants
is not substantial evidence of resource |ocation because the
"Cloth Tape survey" maps attached to the report cannot be
related to any particular location on the county's plan or
zoni ng map. Record 456-58.

Respondents contend the |ocation of the existing quarry

6|t would be possible, after reviewing the entire county file on the
proceedi ngs below or the local record submitted to this Board, for a
reasonable person to make an educated guess as to which docunent
constitutes the "applicant's subnmittal" referred to in finding 12
However, this does not satisfy the requirement stated in the text, supra,
that the decision itself identify the specific docunent(s) or portions of
docunent (s) intended to be incorporated by reference as findings.
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is shown in the record. Record 288, 289. Respondents al so
contend the applicants' geotechnical report further refines
the precise location of aggregate material on the subject
property. Respondents further argue the subject application
shows the inpact area assessed includes adjacent farm and
forest parcels and rural residential uses. Record 272.

As we understand it, in addition to changing the plan
and zone map designations for the subject property, the
chal | enged decision has the effect of including the subject
20.4 acre site on the RCP's inventory of aggregate and
m neral resources (a "1C' decision; see n 1, supra). Under
OAR 660- 16- 000(5) (c):

"* * *  \When information is available on l|ocation,
quality and quantity [of the resource], the |oca
governnment rnust include the site on its plan
inventory and indicate the |ocation, quality and
quantity of the resource site (see [sections (1)-
(4) of the rule]). I[tems included on this
inventory mnust proceed through the reminder of
the Goal 5 process.”

OAR 660-16-000(2) provides in relevant part:

"A 'valid inventory of a Goal 5 resource under
subsection (5)(c) of this rule nust include a
determ nation of the location * * * of each of the
resource sites. *okox For site-specific
resources, determ nation of |ocation must include
a description or map of the boundaries of the
resource site and of the inpact area to be
affected, if different. koA (Enphasis in
original.)

The only maps included in the challenged decision are
those of the 20.4 acre site that is the subject of the plan

and zone map anmendnment. However, the county's findings do
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not include any determnation that this 20.4 acre site
constitutes either the resource site or the inpact area.
Further, there are no findings describing what constitutes
the resource site or the inpact area.’” As we explained in

Eckis v. Linn County, 19 O LUBA 15, 33 (1990), under

OAR 660-16-000(2), where wuses outside the resource site
coul d inpact the resource site, and use of the resource site
could inpact surrounding uses, an "inpact area" nust be
identified.s?8

Thi s subassi gnnent of error is sustained.

2. Resource Quality

Petitioners contend findings on the quality of the
aggregate resource at the subject site are lacking or
i nadequat e. Petitioners also argue the county inproperly
failed to conpare the quality of the aggregate at the
subject site to the quality of aggregate at other
inventoried "1C' and "1B" aggregate resource sites in the
sanme part of the county, or to the quality of aggregate at

U.S. Bureau of Land Managenent (BLM sites in the region.

W& also note that we agree with petitioners that the maps attached to
the applicant's geotechnical report cannot be related to any particular
| ocation on the county's plan or zoning maps or any particular portion of
t he subject property.

8The county's findings recognize that use of the proposed resource site

wi Il inpact neighboring uses, at least with regard to traffic. Record 14
(finding 6) and 16 (finding 8. k). |In addition, if the county deterni nes on
remand that any additional inmpacts will affect surrounding properties, the

county nmust also consider such inpacts in identifying the "inpact area"
pursuant to OAR 660-16-000(2).
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OAR 660-16-000(2) and (3) provide in relevant part:

"(2) A 'valid" inventory of a Goal 5 resource
under subsection (5)(c) of this rule nust
include a determ nation of the * * * quality
* * * of each of the resource sites. * * *

"(3) The determnation of quality requires sone
consideration of the resource site's relative
val ue, as conpared to other exanples of the
sane resource in at least the jurisdiction

itself. * * * The level of detail that is
provided will depend on how nuch information
is available or 'obtainable."™ (Emphasis in

original.)
The above quoted rule provisions require the county to
determne the quality of the aggregate resource at the
subject site, and to conpare the value of the resource at
the subject site with that of the sanme resource at other

sites included on the county's plan inventory. Cal houn .

Jefferson County, O LUBA _ (LUBA No. 92-049, July 1

1992), slip op 6; Eckis v. Linn County, supra, 19 O LUBA

at 29.

The county's findings fail to address the quality of
t he aggregate resource at the subject site or to conpare it
with the quality of other "1C' aggregate resource sites on
the county's inventory. The findings therefore fail to
conply with OAR 660-16-000(2) and (3).

However, we disagree with petitioners' contention that
the county is required to conpare resource quality at the
subject site with that at the county's "1B" sites. A "1B"

site, by definition, is a site for which the county has
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i nadequate information on the location, quality and quantity
of the resource. OAR 660-16-000(5)(b) mandates |oca
gover nnent adoption of plan provisions requiring conpletion
of the Goal 5 planning process for "1B" resource sites
sonetinme during the postacknow edgnent period. However,
this rule provision contenplates conpleting the Goal 5
process for "1B" sites as part of a l|legislative plan update
process, rather than in conjunction with a quasi-judicia

devel opnent application.? Larson v. Willowa County,

O LUBA ___ (LUBA Nos. 92-008, 92-009, 92-011 and 92-013,

July 31, 1992), slip op 17, rev'd on other grounds

O App __ (Novenber 4, 1992). We do not believe Goal 5 or
the Goal 5 rule requires the county to conplete the Goal 5
pl anni ng process for all "1B" sites sinmply because it is
conpleting that process for one "1B" site.

Thi s subassi gnnent of error is sustained.10

e not e t hat, consi st ent with our under st andi ng of
OAR 660-16-000(5) (b), RCP M neral and Aggregate Resources Policy 10
requires that conmpletion of the Goal 5 planning process for mneral and
aggregate resource sites listed in Appendix F of the plan inventory as "1B"
sites will occur no later than conpletion of the county's next periodic
revi ew of the RCP.

10The findings also fail to conpare the quality of the resource at the
subject site to that at the BLM sites identified by petitioners below
However, it is not clear fromthe parties' argunents or docunents cited in
the record whether any or all of these BLM sites are on the county's plan
i nventory of aggregate resource sites. If so, on remand the county nmust
conpare the quality of the resource at such BLM sites with that at the
subj ect site.
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3. Resource Quantity
Petitioners contend the county's findings concerning
resource quantity at the subject site and rel ative abundance
of the aggregate resource are inadequate and not supported
by substantial evidence.
OAR 660-16-000(2) and (3) provide in relevant part:

"(2) A 'valid" inventory of a Goal 5 resource
under subsection (5)(c) of this rule nust
include a determi nation of the * * * quantity
of each of the resource sites. * * *

"(3) * * * A determnation of quantity requires
consideration of the relative abundance of

the resource (of any given quality). The
| evel of detail that is provided wll depend
on how nuch information is available or
‘obtainable."" (Enphasis in original.)

Wth regard to resource quantity, the findings state:

"A 30 year supply of material is available at this
| ocation, intended to provide annual extraction of
rock of 20,000 cubic yards. 50,000 cubic yards is
currently exposed with a total estinmated vol unme of
up to 600,000 cubic yards at the site." (Enphasis
added.) Record 14.

The findings include a determ nation on the quantity of
resource at t he subj ect site, as required by
OAR 660-16-000( 2). However, no evidence in the record
supporting the county's estimate of 600,000 cubic yards is

cited by the parties.1l Additionally, the findings fail to

11should the location of the subject resource site be adequately
identified, the applicant's geotechnical report would provide evidence
supporting the finding that 50,000 cubic yards of rock are currently
exposed at the subject site. Record 294. However, the reference in the
county's findings to there being a 30 year supply of aggregate material, if
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conpare the relative abundance of the resource at the
subject site with that at other "1C' sites on the county's
plan i nventory, as required by OAR 660-16-000(3).

Thi s subassi gnnent of error is sustained.

4. Si gni ficance

Petitioners contend that under OAR 660-16-000(5)(c), a
determ nation t hat t he subj ect resource site IS
"significant” is a condition precedent to adding the site to
the plan's inventory of "1C' sites. According to
petitioners, the county made no such determ nation

OAR 660-16-000(5)(c) provides as relevant:

"* * * \When information is available on |ocation,
quality and quantity [of the resource], and the
| ocal government has determned the site to be
significant or inportant as a result of the data
collection and analysis process, t he | ocal
governnment nust include the site on its plan
inventory and indicate the |ocation, quality and
quantity of the resource site * * * " (Enphasi s
added.)

Under the above quoted rule provision, the required
| ocal government determination on the significance of a
resource site nust be based on the 1local government's
determ nati ons concerning location, quality and quantity of
the resource. In the preceding sections of this opinion, we
found the county's findings on these matters inadequate or

not supported by substantial evidence. Therefore, the

extracted at a rate of 20,000 cubic vyards per vyear, indicates the
chal l enged decision relies on there being 600,000 cubic yards avail abl e at
the subject site.
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county was in no position to be able to nmake a determ nation
on the significance of the resource site, and we do not find
such a determination in the challenged deci sion. 12

Thi s subassi gnnent of error is sustained.

C. | dentification of Conflicting Uses; Econom c,
Social, Environnmental and Energy Consequences;
Devel opment of Programto Achieve the Goal

OAR 660-16-005 requires local governnents to identify
"conflicting uses,"” i.e. wuses "which, if allowed, could
negatively inpact a Goal 5 resource site." If conflicting
uses are identified:

"[ T] he econom c, social, environnmental and energy
[ ESEE] consequences of the conflicting uses nust

be determ ned. Both the inpacts on the resource
site and on the conflicting use nust be considered
in analyzing the ESEE consequences. *okok

OAR 660- 16- 005(2).
Further, based on the determ nation of the ESEE consequences
of conflicting uses, a local governnment nust develop a
program to achieve the goal of resource protection.

OAR 660-16-010.

12Respondents contend a determination that the subject resource site is
significant was made when the county listed this site as a "1B" site on its
pl an inventory. The county's plan inventory is found in a 1982 docunent
entitled "Working Paper: M neral and Aggregate Resources." Record 148. It
appears the inventory was amended in 1983 to include policies on mnera

and aggregate resources. Record 175-80. At that tine, Policy 10
apparently included a statenent that the "1B" sites "listed in Appendix 'F
* * * gshall be considered 'significant' in terms of OAR 660-16-000 through
660-16-025. " Record 177. However, the version of Mneral and Aggregate
Resources Policy 10 found in both the 1984 and current RCP Policy Docunent
does not contain such a statenent. |n any case, as nentioned in the text,

supra, a "1B" site is by definition one for which the county has i nadequate
information to nake a determination of significance. OAR 660-16-000(5)(b).
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Petitioners cont end t he county's findings are
internally inconsistent, fail to identify conflicting uses,
fail to determ ne the ESEE consequences of conflicting uses,
and are not supported by substantial evidence. Petitioners
argue the decision fails to identify existing rural
resi dences, an adult care home, a horse boardi ng operation,
big gane habitat and forestry as conflicting uses.
Petitioners also argue the county failed to consider ESEE
consequences such as inpacts on air quality, noise, surface
wat er quality, gr oundwat er, wel | s, Vi ews, traffic,
pedestrian safety and forest operations.

Wth regard to the identification of conflicting uses,

t he findings state:

"[ Al ppropriate docunentation has been presented,
and has shown that no potential conflicts appear
to exist with existing uses pursuant to the Goal 5
Confli ct ( ESEE) Anal ysis."13 Record 17
(finding 11).

We agree with petitioners that the above quoted finding does
not provide an explanation of why the county believes
residences, forestry wuses and farmng operations in the

surrounding area are not wuses which potentially conflict

13We note that with regard to existing residences, there appears to be

an internal conflict in the findings, in that the findings also state
resi dences along Quaglia Road would be adversely affected by truck traffic
associated with the proposed resource site. Record 14 (finding 6), 16

(finding 8.k).
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with the proposed resource site.14
Wth regard to wildlife habitat use, the findings also
state:

"The quarry is located in a Major Big Ganme Range
Habitat area, however it is not known to be in a
m gration path or wuniquely suited for big gane

use. Since the site has an existing quarry,
further inpacts are anticipated to be mninmal or
nonexi stent . " (Enphasis added.) Record 14
(finding 5).

We understand the above quoted finding to state that
wildlife habitat is not a conflicting use for the subject
resource site, and petitioners to challenge the evidentiary
support for this determ nation.

There is no dispute that the existing quarry occupies
only two acres of the subject 20.4 acre site. The only
evidence cited by the parties to support the above finding
is the Goal 5 conflicting use analysis submtted with the
subj ect application. However, that analysis identifies
"fish/wildlife mnagenment areas" as a conflicting wuse
al l owed under the F2/RCP zone. Record 284. Accordi ngly,
we conclude the county's determ nation that wildlife habitat
is not a conflicting use is not supported by substanti al
evi dence in the record.

Based on the above, we conclude the county has not

14W also note that RCP Mneral and Aggregate Resources Policy 7
specifically requires that any evaluation of a "1B" site for inclusion on
the plan mineral and aggregate resources inventory pursuant to the Goal 5
rule "shall also address possible inpacts on agricultural |ands, forest
| ands and residential devel opment (existing or planned)."
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adequatel y identified conflicting uses pur suant to
OAR 660- 16- 005. W thout an adequate identification of
conflicting uses, it is not possible to determ ne the ESEE
consequences of t he conflicts, as required by
OAR 660-16-005(2), or to develop a program to achieve the
goal of resource protection, as required by OAR 660-16-010

Eckis v. Linn County, supra, 19 O LUBA at 34 n 17; League

of Whnmen Voters v. Klamath County, 16 O LUBA 909, 928

(1988).

Thi s subassi gnnent of error is sustained.

The second assi gnnent of error is sustained.
THI RD, FOURTH AND FI FTH ASSI GNMENTS OF ERROR

Under these assignnents of error, petitioners contend
t he chall enged deci sion does not conply with RCP M neral and
Aggregate Resources Policies 1, 7 and 10. Petitioners argue
these policies incorporate the requirenments of Goal 5 and
i ncorporate by reference their argunent regarding the second
assi gnnent of error.

Respondents agree that M neral and Aggregate Resources
Policies 1, 7 and 10 incorporate the requirenments of Goal 5.
Respondents also rely on their argunent concerning the
second assi gnnment of error.

The only reference to Mneral and Aggregate Resources
Policies 1, 7 and 10 in the challenged decision is a
conclusory statenent that the proposed plan and zone map

amendnents have been shown to conmply with these policies
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Record 17 (finding 11). There is no dispute that these
policies inmpose the sane requirenments as Goal 5. We
determ ne above that the chall enged decision does not conply
w th Goal 5. Consequently, for the sane reasons, we also
conclude the challenged decision does not conmply wth
M neral and Aggregate Resources Policies 1, 7 and 10.

The third, fourth and fifth assignnents of error are
sust ai ned.

SI XTH ASSI GNVENT OF ERROR

"The county has not shown conpliance with the plan
amendnent standards in [Lane Code (LC)] 16.400;
findings relating to these [code] standards are
i nadequate and not supported by substanti al
evidence in the whole record.”

LC 16.400(6)(h)(iii)(bb) requires that a proposed RCP

anmendment is:

"(i-1) necessary to correct an identified
error in the application of the Pl an;
OR

(i) necessary to fulfill an identified

public or community need for t he
i ntended result of the * * * amendnent;

OR

"(iii-iii) necessary to conply with the mandate of
| ocal, state or federal policy or |aw
OR

"(iv-iv) necessary to provi de for t he

i npl ementation of adopted plan policy
or elenments; OR

"(v-vV) ot herwise deened by the Board [of
Comm ssi oners], for reasons briefly set
out in its decision, to be desirable,
appropriate or proper.”
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Petitioners contend the challenged decision fails to
address LC 16.400(6)(h)(iii)(bb). According to petitioners,
the county failed to find conpliance with any of the five
st andards quoted above. Petitioners note that findings 8.a
and k (Record 14, 16) address demand for aggregate products
from the subject site. Petitioners argue these findings do
not satisfy standard (ii-ii) above because (1) it is
possi ble to produce aggregate from the subject site under a
special use permt without a plan and zone change, (2) the
county failed to consider other available sources of
aggregate, and (3) market demand does not establish a public

need. Bridges v. City of Salem 19 Or LUBA 373, aff'd 104

O App 220 (1990). Petitioners also argue the findings of
demand are not supported by substantial evidence in the
record. Finally, with regard to standard (v-v), petitioners
contend the statenent in finding 12 that the proposed plan
amendnent is appropriate is not supported by the statenent
of reasons specifically required by that st andard.
Record 17.

Respondents argue that if, pursuant to the Goal 5
pl anni ng process descri bed supra, the county determ nes that
the subject site is a significant resource site and should
be protected, this alone would support a finding that
standard (ii-ii) (public need) is satisfied.

W agree wth respondents regarding this point.

However, t he county did not find t hat
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LC 16.400(6) (h)(iii)(bb)(ii-ii) was satisfied, nor did it
conply with the Goal 5 planning process.

Respondents point out that finding 12 states the
county's conclusion that the proposed plan anendnment is
"appropriate" is "[b]Jased upon the analysis * * * set forth
in the applicant's submttal and the staff report."”
Record 17. Respondents argue this constitutes a statenent

of reasons adequate to satisfy LC 16.400(6)(h)(iii)(bb)(v-

V). However, for the reasons stated supra, this statenment
does not incorporate portions of other docunents by

reference into the chall enged decision. Therefore, we agree
with petitioners that finding 12 does not include the
statenment of reasons required by LC 16.400(6)(h)(iii)(bb)(v-
V).

The sixth assignnent of error is sustained.

SEVENTH ASSI GNMENT OF ERROR

"The county has failed to find conpliance with the
public interest standard.”

LC 16.252(2) provides that zoning map anendnents "shal
not be contrary to the public interest.” Petitioners
contend the county failed to find conpliance with this
requirement.

Respondents argue that reaching a conclusion that the
subj ect resource site should be protected by application of
the QW RCP zone, at the conpletion of the Goal 5 planning
process, is sufficient to establish that the proposed zone

change is not contrary to the public interest.
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The chal |l enged decision does not specifically address
LC 16.252(2) or include a finding on whether the proposed
zone change is contrary to the public interest. We agree
with respondents that conpliance with the Goal 5 planning
process would be sufficient to establish that the proposed
zone <change 1is not contrary to the public interest.
However, for the reasons stated under the second assignnent
of error, supra, we conclude the county did not conply with
the Goal 5 planning process. Therefore, we nust sustain
this assignnent of error.

The seventh assignnment of error is sustained.

The county's decision is remanded.
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