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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

PATRI CI A LARSON and KENNETH
LARSON

Petitioners,
VS.

MULTNOMAH COUNTY,
LUBA No. 92-100

)

)

)

)

)

)

)

)

)

Respondent , )

) FI NAL OPI NI ON

and ) AND ORDER

)

DONNA MATRAZZO, STUART SANDLER, )

MELI SSA MARSLAND, MARK VALESKE, )

JEROVE DEGRAF, JACK SANDERS, )

SAUVI E | SLAND CONSERVANCY, and )

FRI ENDS OF RETAI NI NG CHANNEL )

ENVI RONMVENT, )
)

| nt ervenor s- Respondent. )

Appeal from Mul t nomah County.
David B. Smith, Tigard, represented petitioners.

Peter Livingston, Assistant County Counsel, Portland,
represented respondent.

Jeffrey L. Kleinman, Portland, represented intervenors-
respondent .

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RVED 03/ 09/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision denying their
request for a (1) a goal exception, (2) conprehensive plan
amendnent, and (3) zone change, and (4) WIllanmette River
Greenway permt, to allow the establishnent of a marina.
MOTI ON TO | NTERVENE

Donna Matrazzo, Stuart Sandler, Melissa Marsland, Mrk
Val eske, Jeronme Degraff, Jack Sanders, Sauvie |Island
Conservancy, and Friends of Retaining Channel Environnent
move to intervene on the side of respondent. There is no
objection to the notion, and it is allowed.
FACTS

The subject property consists of 21.8 acres on Sauvie
| sl and adj acent to the Miltnomah Channel of the WIIlanette
Ri ver. Petitioners applied for an exception to Statew de
Pl anning Goal 3 (Agricultural Lands), a conprehensive plan
amendnent from Agriculture to Miultiple Use Agriculture, a
zone change from Exclusive Farm Use (EFU) to Comunity
Service Use, and a WIllanmette River Geenway permt, to
all ow construction of a marina.

The county planning conmm ssion held a hearing on the
proposal and denied petitioners' applications. Petitioners
appealed to the board of county comm ssioners. The board of

county conmm ssioners affirnmed the planning comm ssion's
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deci sion, and this appeal followed.!?

ASSI GNMENT OF ERROR

"The respondent's denial of petitioners' nmarina
application deprived the petitioners of al |
econom cally beneficial wuse of their parcel in
violation of both Article I, Section 18 of the
Oregon Constitution and the 5th and 14t h
Amendnents to the US Constitution.”

Petitioners claimthe chall enged decision constitutes a
taking of their property in violation of Article |, section
8, of the Oregon Constitution and the Fifth and Fourteenth
Amendnents to the United States Constitution.?

Petitioners contend their <constitutional <clains are
ripe for review, even though they began their |ocal |and
devel opnent inquiries with an application for a plan and
zone change, and did not request approval for any uses
al l owed outright or conditionally in the EFU zone.
Petitioners argue that under the existing EFU zoning, it is
futile for them to apply for any of the conditional uses
all owable in the EFU zoning district because those uses are

al | econom cally infeasible. Petitioners argue this

1This opinion reflects our decision in Larson v. Miltnomah County,
O LUBA (LUBA No. 92-100, Order on Mdtion for Evidentiary Hearing,

January 27, 1993).

2\\¢ understand this to be petitioners' shorthand way of claiming that
none of the permitted or conditional uses allowable under the EFU zoning
district provide either a "substantial beneficial use" or an "economcally

beneficial or productive use" of the subject property. These tests are
derived fromFifth Avenue Corp. v. Washington Co., 282 Or 591, 609, 581 P2d
50 (1978), and Lucas v. South Carolina Coastal Council, 505 US |, 112 S

Ct 2886, 120 L Ed2d 798, 813 (1992), respectively.
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al l egation excuses them from having to seek perm ssion from
the county for any listed conditional use in the EFU zoning
district. Petitioners also contend they are excused from

havi ng raised the "taking" issue below because they could

not have known t hat their property woul d be
unconstitutionally taken wuntil after the county made its
decision on their rezoning proposal. Specifically,

petitioners contend theirs is an "as applied" taking claim
and this nmeans they were not required to raise below the
issue raised here; that denial of the proposed goa
exception/ plan anmendnent/rezoni ng (hereafter rezoni ng),
constitutes an wunconstitutional taking of their property
W t hout conpensati on.

Respondent and intervenors-respondent (respondents)
argue that petitioners are precluded by ORS 197.835(2) and
197.763(1) from raising their constitutional taking issue
before this Board because they failed to raise that issue

during the local proceedings below.3 Respondents al so

3ORS 197.835(2) provides that LUBA's scope of review is limted as
fol |l ows:

"Issues shall be linited to those raised by any participant
before the local hearings body as provided by ORS 197.763.

ORS 197.763(1) provides:

"An issue which may be the basis for an appeal to [LUBA] shal

be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the 1local governnent. Such issues shall be raised wth
sufficient specificity so as to afford the governing body * * *

Page 4



© 00 N oo o B~ w N P

N N NN R R R R R R R R R
W N P O © 0O N O 00 M W N B O

contend that petitioners' taking claim is not ripe for
revi ew because petitioners have not sought approval for any
of the nunerous uses that are conditionally permtted in the
county's EFU zoning district.

A.  ORS 197.835(2)/197.763(1)

We have determ ned that where a petitioner could not
reasonably have known the |ocal governnment would adopt a
particul ar I nterpretation of | ocal or di nances, t he
petitioner is not required by ORS 197.835(2) and 197.763(1)
to have challenged the interpretation during the |ocal
proceedings in order to challenge it before LUBA.

Washi ngton Co. Farm Bureau v. Washington Co., 21 Or LUBA 51,

57 (1991). However, we believe the instant situation is

much different than that presented in Washington Co. Farm

Bureau. The taking claim petitioners seek to raise in this
proceeding is not, and was not, dependent upon the county's
adoption of a particular interpretation of the ordinance
provisions at issue in this proceeding. Petitioners' taking
claim here depends solely on the county's denial of their
application. Clearly, the possibility of a denial decision
was reasonably foreseeable. Denial is at |least equally as
pl ausible, within the universe of possible dispositions of

petitioners' application, as an approval decision or an

and the parties an adequate opportunity to respond to each
i ssue."
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approval decision with [imting conditions of approval.

The county was entitled to know and respond to the fact
that petitioners were poised to assert a taking claim
against it if it denied the rezoning application. Not hi ng
the county did in acting on petitioners' application changed
what petitioners could have and should have argued bel ow --
that a denial decision on their application for rezoning
means there is no economcally beneficial wuse of the
property under the existing EFU zoning. We have stated a
| ocal governnent is not obliged to respond to a taking claim

rai sed bel ow. See Dodd v. Hood River County, 22 O LUBA

711, 724-25, aff'd 115 O App 139, review allowed 315 Or 271

(1992). However, this does not nean that a | ocal governnent

should not, in the first instance, have an opportunity to

respond to a taking issue during the |local proceedings.
Where there is nore than one possible interpretation of the
| ocal approval standards, the local government should at
| east have the opportunity, if possible, to adopt the
interpretation that is constitutional. Accordingly,
petitioners were required to raise their taking issue bel ow.
Because they failed to do so, petitioners waived their right
to raise that issue before this Board.

B. Ri peness

Even if petitioners did not waive their right to raise
their taking claim before this Board, we believe their

taking claimis not ripe for review.
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In Dunn v. City of Rednond, 86 Or App 267, 270, 739 P2d

55 (1987), the court determ ned that a petitioner's taking
claimwas not ripe for review because he failed to apply for
conditionally permtted uses allowable under the applicable

zoning district. In Joyce v. Miltnomah Co., 114 O App 244,

835 P2d 127 (1992), the Court of Appeals determ ned that a
regul atory taking challenge to a |and use decision denying
approval of a nonresource dwelling in a resource zone was
not ripe for review, where the applicant sought neither a
pl an and zone change nor conditional use approval, for uses
other than a nonresource dwelling during the loca

proceedi ngs. The court stated:

"Petitioner also contends that it would be futile
for him to seek a variance or a conditional use
permt for other wuses. He nmaintains that the
grounds for the county's denial of his application
for the dwelling are inconsistent wth its
appr oval of a variance under its ordinance
standards and that the characteristics of the
property together with the grounds for LUBA's and
the county's decisions, preclude the approval of

any wuses for which he nght apply. The
particulars of petitioner's argunents, however,
cone to little nmore than a weighing of evidence

that he anticipates would be produced against him
in variance or permt proceedings that have not
been hel d. We cannot say, on the basis of this
record, t he applicabl e county | egi sl ation
preordains the outconme of those other possible
proceedi ngs."” Joyce v. Miltnomah Co., 114 O App
at 248.

In Dority v. Clackamas County, 115 Or App 449, __ P2d

(1992), rev den 315 O 311 (1993), the Court of

Appeal s again determ ned that a regulatory taking challenge
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to a land use decision denying approval of a nonresource
dwelling in a resource zone was not ripe for review. \Vhile
there was no |local variance procedure available to the
petitioner in Dority, the petitioner could have applied for
a pl an amendnent and zone change. Under t hese
circunstances, the court refused to assune it would be
futile for petitioner to seek such approvals.

The purpose of the requirenent under applicable federal
and state constitutions that a "taking" claimbe ripe, is to
allow the reviewing body to know "the nature and extent of
permtted devel opnent bef ore adj udi cati ng t he
constitutionality of the regulations that purport to limt

it * * * " MacDonald, Sommer & Frates v. Yolo County, 477

US 340, 106 S Ct 2561, 2567, 91 L Ed2d 285 (1986). In Suess
Builders v. City of Beaverton, 294 Or 254, 262, 656 P2d 306

(1982), the Oregon Suprene Court stated:

"* * * The significance of exhaustion is not to
fix the time when the infringement of plaintiff's
ri ghts occurred. Rather, if a neans of relief
from the alleged confiscatory restraint renmains
avai |l abl e, the property has not been taken. * * *"

Here, we realize that petitioners contend they are
entitled to avoid the ripeness/exhaustion requirenent
because they allege the subject property cannot econom cally
be used for the permtted and conditional uses |isted by the
EFU zone. However, that petitioners believe the county wll
deny proposed devel opnment because it m ght not neet various

approval standards, does not excuse petitioners from giving
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the county the opportunity to nake that decision for itself.

Joyce v. Miltnomah Co., supra, 114 O App at 248. A

review ng body "cannot determ ne whether a regulation has
gone 'too far' unless it knows how far the regul ati on goes."

MacDonal d, Sommer & Frates, supra, 106 S Ct at 2566.

Accordingly, we are unpersuaded that the futility
exception excuses petitioners from making a good faith
effort to secure approval for at |east sonme of the
condi tional uses allowed by the EFU zoning district.

Petitioners' assignnent of error is denied.

The county's decision is affirmed.
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