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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 92-132
CROOK COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
VWESTERN RANCH PROPERTI ES, | NC.,
| nt ervenor - Respondent . )

Appeal from Crook County.

Jane Ard, Assistant Attorney General, Salem filed the
petition for review and argued on behalf of petitioner.
Wth her on the brief was Theodore R. Kul ongoski, Attorney
General; Thomas A. Balnmer, Deputy Attorney GCeneral; and
Virginia L. Linder, Solicitor General.

No appearance by respondent.

Robert S. Lovlien, Bend, filed the response brief.
Wth himon the brief was Hol nes, Hurley, Bryant, Lovlien &
Lynch. Neil R Bryant argued on behalf of intervenor-
respondent .

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 03/ 22/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeal s a county deci sion granting
subdi vi si on and planned unit devel opment (PUD) prelimnary
devel opnent plan approval for a portion of a ranch |ocated
in the county's Exclusive Farm Use (EFU-3) zone.
MOTI ON TO | NTERVENE

Western Ranch Properties, Inc., the applicant below,
moves to intervene on the side of respondent. There is no
opposition to the notion, and it is allowed.
FACTS

Prior to anendnents adopted by the county in March
1991, the Crook County Zoning Ordinance (CCZO) allowed PUDs
as a conditional use in the EFU zone.l In February 1991,
j ust before the March 1991 anendnents were adopted,
intervenor submtted an application for subdivision and PUD
approval . 2 Thereafter, the county planning conm ssion
granted outline developnent plan (ODP) approval on My 9,
1991.3 One of the conditions of the My 9, 1991 ODP

1Crook County's acknow edged |and use regulations include the Crook
County Land Devel opnent Ordi nance (CCLDO), which establishes standards and
procedures for approval of land divisions and PUDs, and the Crook County
Zoni ng Ordi nance (CCzZO), which establishes zoning districts and regul ates
uses within those zoning districts.

2The exact nature of the application and the tine it was submitted and
made conplete is disputed by the parties.

3Under the CCLDO, as we explain nore fully below, applicants may obtain
approval of a PUD following a two-stage or a three-stage approval process.
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approval is that a statewi de planning goal exception be
justified for the portion of the property to be devel oped
residentially. Following a public hearing on March 25,
1992, the county planning comm ssion granted PDP approval on
April 24, 1992. That decision was appealed to the county
court, which affirmed the planning conmm ssion decision on
June 23, 1992.

OCther material facts are stated in the petition for

review as foll ows:

The subject property, part of the historic Red
Cl oud Ranch, consists of 1,200 acres of EFU |and

with an existing ranch house and barn. The
property is taxed under the preferential farm use
assessnment program Presently, the property is

not irrigated and has no water rights. There are
two springs (with ponds) on the property, however,
and evidence in the record indicates ground water
is avail abl e.

"The property contains soils of [US. Soi |
Conservation Servi ce] cl asses [1-VII.
Hi storically, the property has been used for
grazing cattle and dry land farmng, and it is
presently | eased for grazing. * * *

"To the west of the subject property are
residential devel opnents and small vacant parcels.
Lands to the east of the subject property are used
for grazing. The Central Oregon Experinental
Station and other irrigated crop lands lie to the
north of the subject property across H ghway 126.

"Under the county-approved subdivision and [PUD],

Under the three-stage process followed by the applicant in this appeal, the
three steps are as follows: (1) outline devel opnent plan (ODP) approval
(2) prelimnary devel opment plan (PDP) approval, and (3) final devel opnent
pl an approval . The two-stage process skips ODP approval and begins wth
approval of a PDP
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part of the property would be divided into 120
lots with an average lot size of one acre. The
PUD is intended to be a 'vacation hone devel opnment
with a western thene.' The ranch house, barn and
remaining 1,080 acres will be used for enployee
housi ng, corrals, subsurface sewage disposal
system drainfields, a community center, and to
"run small nunbers of cattle in order to enhance
t he western ranch thene.'

"The proposed PUD | ots would be served by a public
wat er system operated by a privately owned water
conpany that serves a nearby residential area.

Sewage service wll be provided by individual
septic systenms or an off-site subsurface sewage
di sposal system These systens will be maintained

and operated by the PUD s hone owners associ ation.
Gar bage service and fire protection would also be
provi ded by the homeowners association.” (Record
citations omtted.) Petition for Review 2-3.

FI RST ASSI GNMENT OF ERROR

Under the first assignnment of error, petitioner
contends the county erred by granting the chall enged PDP
approval wunder the pre-March 1991 version of its land use
regul ati ons. Petitioner contends the county should have
instead required conpliance with the CCzZO as anended in
March 1991, which precludes approval of a PUD in the EFU-3
zone. Petitioner relies on ORS 215.428(3), which provides
as follows:

"If [a permit] application was conplete when first
submtted or the applicant submts the requested
addi tional information within 180 days of the date
the application was first submtted and the county
has a conprehensive plan and |and use regul ations
acknowl edged under 197.251, approval or denial of
the denonstrating application shall be based upon
the standards and criteria that were applicable at
the time the application was first submtted.”
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Petitioner offers three reasons why it believes the March
1991 CCZO anendnents apply to the disputed application.

A Application Not Submtted Prior to CCZO Amendnents

Petitioner first argues "the record contains no clear
evidence that the applicant filed a conplete ODP application
prior to the effective date of the new [CCzQ." Petition
for Review 6.

The record includes an application form dated February
1991 and application material requesting subdivision and ODP
approval . Petitioner offers no reason to question that the
application was actually submtted prior to the March 1991
amendnent s, and statements in the record support a
conclusion that it was filed before March 1991. Record 73.

Petitioner's next argument under this subassignnment of
error questions the conpleteness of the February 1991
application. However, this <contention is based on a
m sunder st andi ng of how the provisions of ORS 215.428 work.
Wth certain exceptions, ORS 215.428(1) requires that a
county take final action on a permt application within 120
days after the application is conplete. ORS 215.428(3)
gives permt applicants the certainty of having permt
applications reviewed under the standards and criteria in
effect on the date the application is first submitted,
provided the application is conplete when submtted, or any
"requested additional information" is submtted "within 180

days of the date the application was first submtted.” ORS
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215.428(2) provides as foll ows:

"If an application for a permt * * * s
i nconplete, the governing body or its designate
shal | notify the applicant of exactly what
information is mssing within 30 days of receipt
of the application and allow the applicant to
submt the mssing information. The application
shall be deemed conplete for +the purpose of
subsection (1) of this section upon receipt by the
governing body or its designate of the m ssing
information. * * *" (Enphasis added.)

We construe ORS 215.478(1) to (3) to establish that a permt
application is considered conplete when submtted, except
when the county notifies an applicant of m ssi ng
information, as provided in ORS 215.428(2).

Petitioner offers no reason to believe the application
was i nconplete when submtted. Even if it were inconplete,
petitioner does not <contend the county notified the
applicant of any mssing information required for the
application to be conpl et e. Therefore, under
ORS 215.428(3), the applicant was entitled to have its
application judged by the CCZO provisions in effect when the
application was submtted in February 1991; and the county
committed no error in doing so.

Thi s subassignment of error is denied.

B. Amendment to ODP Constitutes New Application

Petitioner next argues that sometinme after the planning
conm ssion's May 9, 1991 decision granting ODP approval, the

applicant requested that a condition of approval be
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deleted.4 Petitioner contends the CCLDO does not include
any provisions for anmending an ODP approval, after a
decision granting ODP approval is nmade. Therefore
petitioner argues, the request for an anmendnent to the ODP
should be viewed as a new application for permt approval
thus subjecting the disputed application to the anended
CCZO. 5

W reject this argunent. Under the CCLDO, an
application for approval of a PUD is initiated by either an
application for ODP approval or an application for PDP
approval . CCLDO 6. 100. Petitioner does not contend there
is a general requirenent under the CCLDO for a separate
application for PDP approval, following ODP approval.?®
Petitioner appears to be correct that the CCLDO does not

i nclude specific provisions allowng an ODP to be anended

4As noted earlier in this opinion, the planning conm ssion included a
condition requiring that a statew de planning goal exception be taken for
the portion of the subject property to be devel oped residentially. Thi s
condition subsequently was deleted by the planning comm ssion and county
court in granting PDP approval.

5The record does not indicate when the request to amend the ODP was
made. However, since the ODP approval itself occurred after the March 1991
CCZO anmendnents, the request to amend the ODP al so nust have occurred after
those CCZO anendnents took effect.

6\We construed the anal ogous code |anguage in Gage v. City of Portland,
O LUBA __ (LUBA No. 92-057, Septenber 15, 1992), slip op 5, and
Tuality Lands Coalition v. Washington County, 22 O LUBA 317, 329 (1991),
as requiring that a new application be filed for the |later stage approvals
at issue in those cases. Because petitioner does not contend the CCLDO
i nposes a general requirenment that separate applications be filed for |ater
stage PUD approval decisions, those cases are inapposite.
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and the lack of such provisions my provide a basis for
chall enging the county's decision to allow the ODP to be
amended. However, this does not provide a basis for
characterizing a request that the ODP be anended as a new
application for PUD approval.?’

Thi s subassi gnnent of error is denied.

C. PDP Not Submtted Wthin Six Mnths of ODP
Appr oval

Petitioner's final argument under this assignment of
error is that following the May 9, 1991 ODP approval, the
applicant failed to submt its PDP for approval within six
nmont hs, as CCLDO 6.130(1) requires. Petitioner also argues
there is no evidence the planning conm ssion issued a tinely
extension of the six nonth deadline for subm ssion of a PDP

| ntervenor argues petitioner waived its right to raise
this issue by failing to raise the issue at any point during
the | ocal proceedings. ORS 197.763(1); 197.835(2); Wethers
v. City of Portland, 21 O LUBA 78, 92 (1991); Boldt V.

Cl ackanmas County, 21 Or LUBA 40, 44-47, aff'd 107 Or App 619

(1991).
Petitioner does not identify any place in the record

where it raised this issue. We therefore reject this

Wil e the chal |l enged decision does indicate that the ODP is amended by
the chall enged decision, we seriously question whether that action needed
to be included as part of the challenged deci sion. Under CCLDO 6.130(2),
in granting PDP approval where ODP approval has previously been given, the
county may "reapprove, di sapprove, di sapprove or reapprove Wwith
nodi fications the planned unit devel opnent based on the [PDP]."
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subassi gnnent of error

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

CCLDO 6.160(1) provides that PUDs nust be consistent
with the conprehensive plan and CCZO. Under CCZO
3.030(2)(P), the standards of CCzZO 3.030(4)(A) apply to PUDs
in the EFU-3 zone. The standards of CCZO 3.030(4)(A) are
substantially identical to those inposed by ORS 215.283(3)
for approval of nonfarmdwellings in EFU zones.® Petitioner
contends the county's findings are i nadequate to denonstrate
conpliance with CCZO 3.030(4)(A).

The county has not appeared in this proceeding.

8CCZO 3.030(4) (A) provides as follows:

"Non-farm residential uses and land divisions * * * nmay be
established on generally non-productive agricultural |ands upon
a finding by the Comm ssion that each such use:

"(a) |Is conpatible with farm uses and is consistent with the
intent and purposes set forth in ORS 215.243, the
County's Conprehensive Plan, this Ordinance, and nore
specifically this Section.

"(b) Does not significantly interfere with accepted farning
practices on adjacent agricultural |ands.

"(c) Does not materially alter the stability of the overall
| and use pattern of the area.

"(d) Is situated wupon generally wunsuitable land for the
production of farm crops and |ivestock considering the
terrain, adverse soil or l|and conditions, drainage and
fl oodi ng, vegetation, location and size of tract,
hi storical cropping patterns, availability of water for
irrigation, and is not definable in this section as
agricultural |and.

"x * % * % "
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| ntervenor argues the county is not obligated to address the
standards of CCzZO 3.030(4)(A) in granting PDP approval,
because those standards were addressed when the county
granted ODP approval on May 9, 1991.

Local governnent interpretations that particular PUD
approval standards apply at one stage of PUD approval and do
not also apply at subsequent stages of approval have been
sustained by this Board, where the relevant code | anguage
supports such construction and application of the code. See

Hoffman v. City of Lake Oswego, 20 Or LUBA 64, 70-72 (1990);

Edwards | ndustries, Inc., v. Board of Conm ssioners, 2 O

LUBA 91, 96 (1980). The difficulty with intervenor's
attenpt to rely on that principle in this case is that the
chal | enged deci sion does not interpret the CCZO and CCLDO as
applying in that manner. Rather than take the position that
the standards of CCZO 3.030(4)(A) need not be found
satisfied in granting PDP approval, the decision explicitly
adopts and relies wupon the planning conmm ssion findings
addressing those standards.?® Record 1. Mor eover, in the
chall enged decision, the county court adopted its own
finding of conpliance with the generally unsuitable standard
of CCZO 3.030(4)(A) (d).

The chal | enged deci si on does not express t he

9The county court's decision explicitly references findings supporting
the planning commission's May 9, 1991 decision granting ODP approval and
the planning comission's April 24, 1992 decision granting PDP approval.
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interpretation advocated by intervenor, and the county's
appar ent interpretation that the standards of CCzZO
3.030(4)(A) do apply to PDP approval is not "clearly wong."
Clark v. Jackson County, 313 O 508, 836 P2d 710 (1992);

Goose Hollow Foothills League v. City of Portland, 117 O

App 211, _ P2d __ (1992); West v. Clackamas County, 116
O App 89, . P2d __ (1992); Cope v. Cannon Beach, 115 O
App 11, 836 P2d 775 (1992). Therefore, we turn to the

question of the adequacy of the county's findings to
denonstrate conpliance with those standards.
A Conpatibility with Farm Uses (CCZO 3.030(4)(A)(a))
The only findi ng adopt ed addr essi ng
CCZO 3.030(4)(A)(a), see n 8, supra, is as follows:

"The [planning conm ssion] has determned in
Conclusion 1 that the request is consistent wth
t he Conprehensive Plan."10

This finding is not sufficient to explain why the proposa
S conpati bl e wi th farm uses, as required by

CCZO 3. 030(4) (A) (a).

10aAs far as we can tell, the reference to "Conclusion 1" is to the
fol | owi ng:
"(1) The request before the [planning commission] is to

consi der whet her the Qutline Devel opnent Proposa
conplies with the policies of the Conprehensive Plan, the
intent of the EFU section of the Zoning Odinance, and
that the proposal is properly designed with the natura
features of the property to be preserved [and] that it
would be conpatible wth surrounding area, and the
financing is available to conplete the project.”
Suppl emrent al Record 9.
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Thi s subassi gnnent of error is sustained.

B. Significant Interference Wth Accepted Farmng
Practices (CCzO 3.030(4)(A) (b))

The planning conm ssion adopted the follow ng finding

addressing this criterion:

"The PUD concept with the vacation honesites is
buffered from the adjacent farm practices by the
area of the ranch to be left for cattle grazing as
wel | as open space. The irrigated cropland to the
north of Hi ghway 126 will be located one (1) mle
to the north of the honesites.” Suppl enent al
Record 10.

These findings state relevant facts that could lead a
reasonabl e person to conclude that the proposal wll not
significantly interfere with accepted farm ng practices on
adj acent agricultural [|ands. Petitioner does not really
attempt to explain why it believes the findings are
i nadequat e, but does fault the findings for not identifying
the types of farm ng practices on adjacent | ands and asserts
the findings are not supported by substantial evidence.
| ntervenor makes no attenpt to defend the findings or to
identify evidence in the record supporting the findings. In
the absence of sone assistance from the county or
i ntervenor, we sustain this subassignnment of error

C. Stability of the Overall Land Use Pattern of the
Area (CCZO 3.030(4)(A)(c))

The findings address this criterion are as foll ows:

"The land use pattern to the west and north is
residenti al in character with five (5) acre
density. The overall density of this project is a
10 acre density. The access to the property wl
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be limted to H ghway 126 and will not create an
inpact to Stillman or Riggs Road.” Suppl enent al
Record 11.

The above findings identify some facts that mght, with
other relevant facts, provide a basis for an explanation of
why the proposed PUD satisfies CCZO 3.030(4)(A)(c).
However, w thout nore, they are inadequate to identify the

rel evant area, examne the wuses existing in that area,

establish the overall l|and use pattern of the area, and
explain why the proposed PUD will not materially alter the
stability of that overall |and use pattern.1l

Thi s subassignnment of error is sustained.
D. Generally Unsuitable Land (CCZO 3.030(4)(A)(d))
The decision adopts the following findings to

denonstrate conpliance with CCZO 3.030(4)(A)(d):

"The subject parcel is relatively non-productive
| and. There are no water rights attached to the
land, and insufficient natural forage exists to
support livestock wi thout supplenmental feed.

"[CCZO 3.030(8) establishes the «criteria for

defi ni ng agricul tural | and. A parcel IS
determ ned to be agricultural if five (5) criteria
are net. Through testinmony only four (4) criteria

are nmet, and therefore, [the subject property] is
not considered to be productive agricultura
| and. ™ Suppl emental Record 11.

Petitioner argues the above findings are inadequate to

denonstrate the property is generally unsuitable for

11The detailed findings required to denpnstrate conpliance with this
criterion are explained in Sweeten v. Cackamas County, 17 O LUBA 1234,
1245-46 (1989).
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agricultural production, as required by CCZO 3.030(4)(A) (d),
"given that the property has two active springs and is
currently |leased for grazing."12 Petition for Review 13.

We agree. See Clark v. Jackson County, 17 Or LUBA 594, 606

(1989) (historic use of large parcel for grazing is a
substantial obstacle to finding the property is generally
unsui tabl e for farm use).

Thi s subassi gnnent of error is sustained.

The second assi gnnent of error is sustained.
THI RD ASSI GNVENT OF ERROR

Petitioner contends the county failed to denonstrate
conpliance with conprehensive plan and |and use regul ation
provi sions adopted by the county to inplenment Statew de
Pl anning Goals 11 (Public Facilities and Services) and 14
(Ur bani zation). The Crook County Conprehensive Plan
includes the following Public Facilities and Services

Pol i ci es:

"2. Public facilities and services for rural
areas shall be provided at |evels appropriate
for rural wuse only and should not support
ur ban uses.

"k *x * * *

"7. Public facilities and services shall not be

12cczO0 3.030(4)(A)(d) also requires that the subject property not
satisfy the definition of "Agricultural Iand" found in CCzZO 3.030(8).
Petitioner does not challenge the county's finding that the CCZO 3.030(8)
definition is not nmet.
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allowed beyond a |evel t hat devel opnent
supported by such services exceeds the
carrying capacity of the air, land and water
resources; therefore, public facilities and
services shall be the principal framework for
gagi ng density levels and types of urban and
rural |and devel opnents.

mk ok ok ok ok
In addition, CCZO 3.030(4)(C) requires that the county
consider "[i]nmedi ate and future inpacts on public services,
existing road systenms and traffic demands * * * " CCLDO
6.040(2) requires that a PUD have "no greater demand on
public facilities and services than other authorized uses
for the land."

Petitioner correctly notes the county did not adopt
findings specifically addressing these criteria. Petitioner
contends that the findings the county did adopt which nmay
have some bearing on these criteria are inadequate to
denonstrate that a 120 unit PUD may be approved consistently
with these criteria. W agree with petitioner.

| ntervenor argues these issues should have been raised
at the ODP approval stage and cannot be raised now. For the
reasons explained above under the second assignnment of
error, we reject the argunent.

The third assignment of error is sustained.

The county's decision is remanded. 13

13petitioner argues that we can determine from the record in this case
that the <challenged PUD is prohibited as a mtter of |aw under
CCLDO 6.040(2), quoted supra in the text. VWiile it may well be that the
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i mpacts associated with a 120 unit PUD are such that the county will not be
able to denonstrate the proposal wll have "no greater inpact on public
facilities and services" than other EFU- 3 uses, we cannot say that such is

the case as a matter of |aw.
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