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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

COLUMBI A STEEL CASTI NGS CO. ,
Petitioner,

LUBA No. 89-058

)
)
)
)
and )
)
COLUMBI A SLOUGH DEVELOPMENT )

)

)

CORPORATI ON,
FI NAL OPI NI ON
| ntervenor-Petitioner, ) AND
ORDER
VS.

CITY OF PORTLAND

N N N N N N

Respondent .

On remand fromthe Oregon Suprenme Court.

Steven Abel, MIldred Carmack and Jay T. \Waldron,
Portl and, represented petitioner.

David B. Smi t h, Ti gard, represented intervenor-
petitioner.

Ruth Spetter, Senior Deputy City Attorney, Portland,
represented respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLINGTON,
Referee, participated in the decision.

REMANDED 04/ 13/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals two interrelated city ordinances
that anmend the city conprehensive plan and zoning map
designations for property within the Col unbia Corridor.
FACTS

I n 1988, t he city initiated t he
"I ndustrial / Envi ronnent al Mappi ng Project,” concer ni ng
proposed |egislative conprehensive plan and zoning nmap
amendnents for property in the Colunbia Corridor. After
informati onal neetings and public hearings, a planning
conmm ssi on recomendati on was forwarded to the city counci
in the form of a five volunme study entitled "Industriall/
Envi ronmental Mapping Project (January 1989)." On My 4,
1989, after additional public hearings, the city council
adopted the chal |l enged ordi nances, together with four of the
| ndustrial/ Environnmental Mapping Project volunes.!?

This appeal is before us on remand from the Oregon

Suprenme Court.?2 Columbia Steel Castings Co. v. City of

1The four volunes are entitled "1-Industrial Mpping and Annexation
Rezoning for the Colunbia Corridor;" "2-1Inventory and Anal ysis of Wetl ands,
Water Bodies and WIldlife Habitat Areas for the Colunbia Corridor;"
"3-Mapping for the Colunmbia Corridor;" and "4-Appendix to Inventory of
Wet | ands, Water Bodies, and WIldlife Habitat Areas for the Colunbia
Corridor." The city council adopted anendments to Volunes 1-3 before
adopting those volunmes. In this opinion, citations to the Mapping Project
vol unes adopted by the city council shall be in the formVol. _ , p. __

2cur initial decision affirmed the challenged city decision. Col unmbi a
Steel Castings Co. v. City of Portland, 19 O LUBA 338 (1990). Petitioner
appeal ed that decision to the court of appeals, which issued an opinion

Page 2



=

Portland, 314 O 422, _ P2d __ (1992) (Colunbia Steel).

N

The court described the matters in dispute as foll ows:

3 "The area around which the present dispute centers
4 is a part of the Colunbia Corridor, a 14,000-acre
5 area |located primarily within Portland and running
6 east along the southern shore of the Colunbia
7 River from the WIlanette River to N E 185th
8 Avenue. The area includes natural resource areas,
9 exi sting industrial operations, and land that is
10

zoned for industrial use. In its present rezoning
11 action, City divided the Corridor into five
12 sub- ar eas. [3] Pursuant to OAR 660-16-000, City
13 also identified and inventoried 36 'resource
14 sites’ within the Corridor. [Petitioner's]
15 property lies within one of those resource sites,
16 Site 55. Site 55 <contains 1,867 acres and
17 enconpasses the Smth and Bybee Lakes, an
18 environmental |y I mport ant wet | and area.
19 [ Petitioner] is located on the bank of a
20 wat ercourse called the Colunbia Slough. The
21 Sl ough runs the length of the Corridor and is
22 connected to Smth and Bybee Lakes.
23 "[Petitioner] has not guesti oned t he
24 permssibility of designating Site 55 as a
25 resource site. However, [petitioner] asserted
26 both to LUBA and to the Court of Appeals that City
27 had failed to perform properly the next steps in
28 t he [ St at ewi de Pl anni ng] Goal 5 resource
29 protection process after identification of the
30 resource, viz., identification of conflicting uses
31 and performance of an ESEE [economic, social,
32 envi ronnental and energy] analysis of the inpact
33 of the resource and the conflicting use on each
34 ot her, as required by OAR 660-16-005. * * *

reversing and remanding our initial decision. Colunbia Steel Castings Co.
v. City of Portland, 104 O App 244, 799 P2d 1142 (1990). The city
petitioned for review by the Suprenme Court, which affirmed the decision of
the Court of Appeals, in part on different grounds.

3The resource site at issue in this appeal, Resource Site 55, is in the
Ri vergat e- Term nal 4 subarea.
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"LUBA ruled that City's conflicting use and ESEE
findings, although those findings were nmade on an

ar ea, rat her t han on a
resource-site-by-resource-site, basis, nonethel ess
wer e sufficiently detail ed to meet t he
requirements of OAR 660-16-005. The Court of

Appeal s reversed, hol ding that City's ESEE
findings were not sufficiently |location-specific
to satisfy the rule. [T]he Court of Appeals
remanded the case to LUBA to determ ne just how
specific City's findings would have to be to

satisfy the requirenments of the rule.” (Enphases
added; footnotes omtted.) Colunbia Steel, 314 O
at 426- 28.

On review, the suprenme court agreed with the city that
the references throughout OAR chapter 660, Division 16
(Goal 5 Rule) to "'resource sites,' 'sites,' 'particular

sites' and 'specific sites' all refer to resource sites, not

to smaller parcels (such as tax lots) within a resource
site." (Enphasis in original.) 1Id., at 428. However, the
court rejected the city's argunent that area-w de ESEE
findings are adequate to explain why a decision was made for
a specific resource site, as required by OAR 660-16-005:

"* * * |f a local jurisdiction is to be able to
"explain why' certain ESEE decisions were 'nmade

for specific sites,' the premse nust be that
there was at sone point a matchup between evi dence
and the site, including conflicting use and ESEE

evi dence. *x %  (OAR 661-16-005 requires that a
conflicting use and an ESEE analysis be done for
each resource site." (Emphasi s added.) Id. at
430- 31.

The court held the portion of our prior opinion stating

the city's area-wide conflicting use findings and ESEE
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anal yses were adequate to conply with Goal 5 and the Goal 5
rule was unlawful in substance. [|d. at 432. However, the
court remanded the case to us for further proceedings,
because the city argued to the court that the chall enged
decision's "analysis vis-a-vis Site 55 is sufficient to neet
the nore exacting standard that a conflicting use and an
ESEE anal ysis be done for each resource site." 1d. at 433.
The court stated the city's argunent requires a judgnment
whi ch LUBA nust nmake in the first instance.
DECI SI ON

Petitioner and I ntervenor-petitioner (petitioners)
argue the only city findings specific to Resource Site 55
are found in the inventory of Resource Site 55 in Volunme 2,
pages 105-07. According to petitioners, the information in
this section of the findings addresses only the resource

val ues of the site, except for the follow ng statenent:

"* * * The St. John's landfill, water control
structure, and various dikes and fill material are
the three nost significant human influences on
this habitat conplex.” Vol. 2, p. 107.

Petitioners also point out the inventory refers to
"addi tional discussion" in "Appendix K" Appendix K is a
docunment entitled "Hi story of the Lower Colunbia Slough and
Smth and Bybee Lakes." Vol . 4, pp. 85-95. Petitioners
contend that other than describing the current status of the
St. Johns Landfill, Appendi x K does not identify or

ot herwi se describe current or potential conflicting uses in
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Resource Site 55.

Petitioners further argue the chall enged decision makes
no nmention of current industrial uses of Resource Site 55
such as petitioner's wuses of its property, or potential
conflicting i ndustri al uses for Resource Site 55.
Petitioners also contend the chall enged deci sion contains no
analysis of the ESEE consequences specific to Resource
Site 55. Petitioners conclude the above quoted statenment
and the information on the status of the St. Johns | andfil
in Appendix K are not sufficient to constitute an adequate
conflicting wuse identification and ESEE analysis for

Resource Site 55, as required by Goal 5 and OAR 660-16- 005

and expl ai ned by the suprene court in Colunbia Steel.

The city contends the challenged decision includes
findings adequat e to constitute a conflicting use
identification and ESEE analysis for Resource Site 55, as
required by Goal 5 and OAR 660- 16- 005. 4

W have reviewed the portions of the challenged
decision and supporting findings cited by the parties.
These portions include the mapping recomendations for the

Ri vergate-Termnal 4 subarea (Vol. 1, pp. 33-36), t he

4The city mmy also argue that the whole Columbia Corridor area, or the
Ri vergate-Termi nal 4 subarea, should constitute the "resource site" for
which Goal 5 and the Goal 5 rule require specific analysis. However, we
believe the suprene court conclusively established in Colunmbia Steel
supra, that the chall enged decision identifies 36 resource sites within the
Col umbia Corridor, and that Resource Site 55 (Snmith and Bybee Lakes) is the
"resource site" for which specific analysis is required.

Page 6



© 00 ~N oo o b~ w NP

[ERN
o

11

inventory of Resource Site 55 (Vol. 2, pp. 105-07), the
inventory of Colunmbia Corridor Water Features (Vol. 2,
pp. 114, 118), the Analysis of ESEE Consequences (Vol. 2,
pp. 121-63), and the aforenentioned Appendix K (Vol. 2,
pp. 83-95).5 We agree with petitioners that nothing to
which we have been cited in the challenged decision or its
supporting findings identifies conflicting uses, or analyzes
t he ESEE consequences of such conflicts, specifically for
Resource Site 55.6 Therefore, we conclude the challenged
decision fails to conply with OAR 660- 16- 005,

The city's decision is remanded.

SWe also note that Appendix L, entitled "Smith and Bybee Lakes, an
Overview," appears to address only the physical characteristics and
ecol ogi cal values of the area. Vol. 2, pp. 97-112.

6The ~city's ESEE analysis does include a “"conclusion® and a
"reconmendation" for Resource Site 55, but these provisions sinply
reiterate that the site is a significant wetland area and has trenendous
wildlife habitat value and recommend application of protective zoning.
Vol . 2, pp. 156, 163. They do not identify conflicting uses or analyze
ESEE consequences.
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