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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

KENNETH L. REUSSER, GERTRUDE )

REUSSER, LEON CLUTTERHAM DOROTHY )
CLUTTERHAM DEREK FI CK, LUZAN )

FICK, JOHN L. KLOR, JUDY F. KLOR, )
JACK E. YOUNG, MEREDI TH C. YOUNG, )

M CHAEL G. DeNOUX- MAGNUS, and
DANI ELLE DeNOUX- MAGNUS,

N—r

Petitioners-Cross-
Respondent s,

LUBA No. 92-212
VS.
FI NAL OPI NI ON

N N N N N N N N N N N N N N N N

WASHI NGTON COUNTY, AND ORDER
Respondent - Cr oss-
Respondent ,
and
STUART HONEYMAN,
| nt ervenor - Respondent - )

Cross-Petitioner. )

Jack L. Orchard, Portland, filed the petition for
review and ar gued on behal f of petitioners-cross-
respondents. Wth him on the brief was Ball, Janik &
Novack.

David C. Noren, Assistant County Counsel, Hillsboro,
filed a response brief and argued on behalf of respondent-
cross-respondent.

Steven W Abel and Steve C. Mrasch, Portland, filed
the cross-petition for review and a response brief. Wt h
them on the briefs was Schwabe, WIIliamson & Watt. Steven
W Abel argued on behalf of intervenor-respondent-cross-
petitioner.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,



Referee, participated in the decision.
REVERSED 04/ 29/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

~No ok, wWNE
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the board of county
conm ssioners approving a lot |line adjustnment involving two
lots in adjacent rural pl anned devel opments (RPDs).
| nt ervenor-respondent (intervenor) cross-appeals the board
of comm ssi oners' deci si on, challenging the board of
conm ssioners' determnation that it had jurisdiction to
hear petitioners' |ocal appeal.
MOTI ON TO | NTERVENE

St uart Honeyman, the applicant bel ow, moves to
intervene in this proceeding on the side of respondent.
There is no objection to the notion, and it is all owed.
FACTS

In 1985, the county approved the creation of a seven
| ot RPD (Honeyman RPD) from a 19.66 acre parcel adjacent to
S.W Reusser Road, outside the Portland netropolitan area
urban growt h boundary (UGB). The Honeyman RPD is conprised
of six lots ranging in size from 0.8 to 1.0 acres, and a
seventh |lot 13.62 acres in size. Access to these lots is
provided by a private road. The lots in the Honeyman RPD

are subject to a set of restrictive covenants that include

devel opnent and desi gn controls. Record 271-78.
Petitioners are the owners of the six small lots in the
Honeyman RPD. Petitioners purchased their property from

intervenor or his successor in interest.
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In 1990, the county approved the creation of a 17 | ot
RPD (Tinmberline RPD) from a 49.4 acre parent parcel. The
Tinmberline PUD is conmprised of 16 lots ranging in size from
1.0 to 1.5 acres, and a seventeenth |ot approximtely 30
acres in size. Record 333. The Tinberline RPD adjoins the
13.62 acre parcel in the Honeyman RPD. The lots in the
Tinmberline RPD are not subject to the restrictive covenants
i nposed on the Honeyman RPD.

Both the Honeyman and Tinberline RPDs are zoned
Agriculture and Forest (AF-5). The AF-5 zone has a m ni mum
lot area of five acres "except as nmay be varied by the
requi renents of Article IV for specific wuses * * *_"
Washi ngton County Community Devel opnent Code (CDC) 348-6.1
CDC Article I'V (Devel opnent Standards) includes CDC 404-5
(Rural PlIanned Devel opnent), which establishes requirenents
for RPDs on AF-5 or AF-10 zoned |and outside a UGB. CDC
404-5.3 provides that the mninum |l ot area in a RPD is two
acres for lots with an individual water supply and one acre
for lots with public or comunity water service. CDC
404-5.4 provides that the maxi num nunber of lots allowed in
an AF-5 zoned RPD is determ ned by dividing the total nunber
of acres by four (where |ots have individual water service)
or by three (where |ots have public or comunity water

service).1

lppparently, the number of lots created in the Honeyman RPD and the
Timberline RPD is the maxi mum nunber all owed under these RPD provisions.
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On Novenber 30, 1990, intervenor filed an application
to nodify the Honeyman and Tinberline RPDs by changing the
lot lines of one Honeyman RPD |ot and one Tinberline RPD
| ot. The proposed lot Iline adjustnment would reduce the
13.62 acre lot in the Honeyman RPD to 1.5 acres, and woul d
enlarge a 1.03 acre lot in the Tinberline RPD to 13.15
acres. Intervenor owns both |ots.

The county treated intervenor's application as a
request for a "Type Il" land use action.? Record 72.
Petitioners appealed the planning director's decision
approving intervenor's application to the county hearings
of ficer. After holding public hearings, the hearings
officer issued a decision affirmng the planning director's
deci si on. On Decenber 4, 1991, the county nmailed notice of
the hearings officer's decision to petitioners. Record
48- 52.

The notice  of t he heari ngs officer's deci sion

identifies the "Procedure Type" as "Il - - Appeal . "
Record 48. The notice also includes a sheet entitled
" APPEAL | NFORMATI ON. " This sheet states that "a signed

petition for review (appeal) [rmust be filed] within fourteen

(14) cal endar days of [the] date witten notice is provided

2Under county procedures for Type Il actions, the planning director
makes an initial decision, after notice to neighboring property owners and
the expiration of a period of time for filing witten conments. The

planning director's decision may be appealed to the county hearings
of ficer. CDC 202-2.3.
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(date mmiled)." Record 52. The appeal information sheet
specifically states that the "Appeal Period" for the subject
decision runs from Decenber 4, 1991 to 5:00 PM on
Decenber 18, 1991. The appeal information sheet also
includes a |list setting out the itens a petition for review

must contain, including the follow ng:

"The fee of $280.00 for Type | and Type Il Actions
or the fee of $330.00 for Type IIl Actions, plus
the cost of the conpleted transcript.” Record 52.

On Decenber 18, 1991, petitioners filed a petition for
review appealing the hearings officer's decision to the
board of conm ssioners, including a check for $280.
Record 221. On April 30, 1992, the county appeals secretary

sent petitioners a letter returning their check for $280 and

informng them that their appeal to the board of
conm ssioners is a Type IIl action and, therefore, requires
a filing fee of $330. The letter states petitioners nmay

amend their petition for review by submtting a new check in
the anount of $330 within seven days, and that failure to
remt this anmount wthin seven days wll result in a
jurisdictional def ect in t he appeal . Record 218.
Petitioners paid the requested $330 on May 4, 1992.

The board of conmm ssioners conducted an on the record
review of the hearings officer's decision. Intervenor noved
to dismss the |ocal appeal, on the ground that under
CDC 209-3.7 petitioners' failure to pay the full $330 appeal
fee by Decenber 18, 1991 is a jurisdictional defect. On
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Cct ober 20, 1992, the board of comm ssioners adopted the
chal | enged deci sion, denying intervenor's notion to dismss
and affirm ng the hearings officer's decision. Thi s appea
fol | owed.
ASSI GNVENT OF ERROR ( CROSS- PETI TI ON) / MOTI ON TO DI SM SS

The assignnment of error in the cross-petition for
review and intervenor's notion to dismss are essentially
identical. Intervenor asks that we either reverse the board
of comm ssioners' decision to deny intervenor's notion to
dism ss the | ocal appeal, or dism ss this appeal because the
board of commi ssi oners | acked jurisdiction to hear
petitioners' |ocal appeal and, therefore, petitioners failed
to exhaust their admnistrative remedies, as required by
ORS 197.825(2)(a).

| ntervenor argues that petitioners' appeal to the board
of comm ssioners was jurisdictionally defective, and should
have been di sm ssed, because the CDC unequivocally provides
that failure to pay the proper appeal fee by 5:00 p.m on
the date the appeal is due is a jurisdictional defect.
| nt ervenor relies on provisions of CDC section 209
(Appeal s). I ntervenor argues that under CDC 209-1, a
hearings officer's decision nmay be appealed if a party
"files a conplete petition for review' "within fourteen (14)
cal endar days after witten notice of the decision is
provided to the parties.” Intervenor points out CDC 209-3.5

provides that a petition for review nust contain "[t]he
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appeal fee set by Resolution and Order of the Board [of

Conmm ssioners]."” In addition, CDC 209-3.7 provides:

"Failure to file a signed original petition wth
the [planning departnment] by 5:00 p.m on the due
dat e, with t he proper f ee, shal | be a
jurisdictional defect. * * *" (Enphasis added.)

| ntervenor argues that in Breivogel v. \Washington

County, 114 Or App 55, 57, 834 P2d 473 (1992) (Breivogel 1),

the court of appeals interpreted CDC 209-3.7 "to 1inpose
certain procedur al requi renents t hat are mandat ory
prerequisites to an appeal to the [county] governing body."
I ntervenor also points out that in an appeal of LUBA' s

decision on remand from the Breivogel | decision, the court

of appeals upheld the county's dism ssal of a |ocal appea

because the local petition for review was not signed "and
therefore did not neet the requirenments of [CDC] 209-3.7."

Brei vogel v. Washi ngton County, 117 Or App 195, 197, _ P2d

_(1992) (Breivogel 11).

| ntervenor contends that under county Resolution and
Order No. 87-120, the proper fee for an appeal from a
deci sion of the hearings officer to the board of

comm ssioners is $330.3 I ntervenor further contends that

3ln their response to the notion to dismss, petitioners argue that
Resol ution and Order No. 87-120 does not establish a fee for an appeal to
the board of comm ssioners from a hearings officer's decision on a Type |
action. Petitioners nmay also argue in their response to the notion to
dism ss that the $280 they paid when filing their appeal to the board of
commi ssi oners on Decenber 18, 1991, was the correct appeal fee. However,
petitioners do not challenge the county's decision to require a $330 appea
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because written notice of the decision was mailed to the
parties on Decenber 4, 1991, petitioners' appeal, including
the $330 appeal fee, was due on Decenber 18, 1991.
According to intervenor, because petitioners did not pay
that fee by 5:00 p.m on Decenber 18, 1991, there is a
jurisdictional defect in petitioners' |ocal appeal, and the
board of comm ssioners inproperly refused to dismss it.
Wth regard to this issue, the <challenged decision

st at es:

"[T] he notice of decision that was mailed [to the
parties] with the hearings officer decision did not
adequatel y conply with t he requi r enent of
CDC 204-3.4 that the notice of decision contain a
statenment in which the appeal fee shall be listed,
and * * * the notice of the hearings officer
deci si on was therefore not propery.;

"[B] ased on the nenmoranda fromthe O fice of County
Counsel and the materials in the appeal file, the
appel lants received proper notice of [the hearings
officer] decision when they were infornmed of the
correct appeal fee [on April 30, 1992. T] he
appellants submtted the proper fee within 14 days
of mamiling of proper notice, and * * * the appeal
is therefore not jurisdictionally defectivep.;"

Record 5-6.
The county states that after it made the decision at

issue in Breivogel | and 11, it amended CDC 204-3 (Type I

Actions) and 204-4 (Type Ill Actions) to require that a
notice of decision list both the elenments of a petition for

review, as required by CDC 209-3, and the appeal fee. The

fee in their petition for review and, therefore, in this opinion we assune
that the county properly required payment of an appeal fee of $330.
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county argues that CDC 204-3.4.D, cited in the above quoted
portion of the chall enged decision, now provides that the
notice of a decision on a Type Il action nmade by either the
pl anning director or the hearings officer (on appeal from a

deci sion by the planning director) nust contain:

"A statenment that the decision may be appeal ed and
a public hearing held by filing a petition for
review within fourteen (14) cal endar days of the
date the decision was provided. The statenment
shall note that the petition shall be filed with
the [planning departnment] by 5:00 p.m of the
closing date. The elenents of a petition for
review set forth in [CDC] 209-3, and the fee,
shall be listed. * * *" (Enphasis added.)

The county further argues it may reasonably interpret
the provisions of CDC 204-3.4.D and 209-1 together to
provide that the 14 day period established by CDC 209-1 for
filing an appeal does not begin to run until a party is
provided wth the notice required by CDC 204-3.4.D,
including a correct statenment of the required appeal fee
According to the county, the notice mailed to petitioners on
Decenmber 4, 1991 was defective because it identified the
hearings officer's decision as "Type Il" and incorrectly
stated that the fee for appealing this Type Il action was
$280. Record 48, 52. The county mmintains petitioners' 14
day period for filing an appeal did not begin to run unti
April 30, 1992, when petitioners were first informed that
the correct appeal fee was $330.

| nt ervenor responds t hat CDC 204-3.4.D (S not

applicable here, because it applies only to notice of the
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planning director's initial decision on a Type Il action,
not to notice of a hearings officer's decision on appea
from the planning director's decision. I nt ervenor contends
under CDC 202-2.3, the only CDC provision applicable to an
appeal to the hearings officer from a planning director's
decision on a Type Il action is CDC section 209. According
to intervenor, the only requirenment inposed regarding notice
of such a decision of the hearings officer is that it be in
witing. CDC 209-1.

W are required to defer to a |local governnent's
interpretation of its code, so long as the interpretation is
not "clearly contrary to the enacted |[|anguage,"” or
"inconsistent with express |anguage of the ordinance or its

apparent purpose or policy." Clark v. Jackson County, 313

Or 508, 514-15, 836 P2d 710 (1992). The court of appeals
has stated that under Clark, the question for this Board to

resolve is not whether a |ocal governnent interpretation of

its own code is "right," but rather whether it is "clearly
wrong." (Goose Hollow Foothills League v. City of Portl and,
117 O App 211, 217, ___ P2d __ (1992); West v. C ackamas
County, 116 Or App 89, 92-93, __ P2d ___ (1992).

W first <consider the county's interpretation of
CDC 204-3.4.D as applying to notice of the hearings officer
decision in this case. CDC 202 provides that "[a]ll |and
use actions shall be classified as" either Type I, I, 111

or |V. CDC 204-3 establishes requirenents for notice of
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Type Il actions. There is no dispute that the planning
director's initial consideration of and decision on the
proposed RPD nodification is a Type Il action. The city
mai ntains the hearings officer's <consideration of and
decision on appeal from the planning director decision
remains a Type |l action, subject to the notice requirenents
of CDC 204- 3. I ntervenor identifies nothing in the CDC
establishing that an appeal from the planning director's
decision on a Type Il action is itself a different type of
action. Further, CDC 204-3.4 does not expressly provide
that it applies only to decisions of the planning director
Therefore, the county's interpretation that the provisions
of CDC 204-3.4 apply to notice of the hearings officer's
decision on the proposed RPD nodification is not clearly
wrong, and we defer to it.

We  next consider the county's interpretation of
CDC 204-3.4.D and 209-1, when read together, as providing
that the 14 day period for filing an appeal does not begin
to run wuntil a party is given the notice required by
CDC- 3. 4. D. The CDC provisions at issue in this case are

significantly different from those at issue in Breivogel |

and 11, supra. The anended version of CDC 204-3.4.D inposes

a duty on the county to specify, in the notice of a decision
on a Type Il action that is mailed to parties, the elenents
of a petition for review and the appeal fee required by

CDC 209-3. Because CDC 209-3.7 makes particul ar el enments of
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a petition for review, including the proper appeal fee, a
jurisdictional requirenent, where the county gives a party
the wrong information in the notice of decision, as occurred
here, that party's right to appeal could be negated.?

We conclude it is not inconsistent with the words,
context or policy of the CDC to interpret CDC 204-3.4.D and
209-1 together to provide that an appeal nust be filed
within 14 days after the witten notice of decision required
by CDC 204-3.4.D is provided to the appealing party.
Accordingly, we agree with the county that petitioners' $330
appeal fee was timely filed, and t here was no
"jurisdictional" defect in petitioners' appeal to the board
of conmm ssi oners.

The assignnent of error (cross-petition) and notion to
di sm ss are denied.

ASSI GNVENTS OF ERROR (PETI TI ON FOR REVI EW

Petitioners challenge the county's approval of the

proposed RPD lot I|ine adjustnent because (1) it does not

conply with the requirenents for a lot line adjustnment in an

4We note that in interpreting the requirenent of ORS 215.416(10) that
counties give notice of certain decisions to parties to the county
proceedings and the "jurisdictional" requirement of ORS 197.830(8) that
appeals to this Board be filed "not later than 21 days after the date the
deci si on sought to be reviewed beconmes final," the court reasoned that the
| egi slature did not intend county nonperformance of the duty to give notice
to defeat the possibility of a tinmely appeal from a county decision, and
held that the 21 day period for appealing to this Board begins to run only
when "the prescribed witten notice of the decision is nmiled or delivered
personally to the party seeking to appeal." League of Whnen Voters v. Coos
County, 82 Or App 673, 680-81, 729 P2d 588 (1992).
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RPD set out in CDC 404-5.6, (2) the county failed to apply
substantive requirenents of CDC section 404-5 applicable to
modi fication of an RPD, and (3) not all owners of property
in the Honeyman RPD have consented to nodification of the
RPD. Petitioners ar gue t he chal | enged deci sion
i nperm ssibly results in the Honeyman RPD bei ng conpri sed of
seven lots on only 7.54 acres, a result that is prohibited
under provisions of CDC 404-5 establishing standards for
RPDs. In other words, petitioners contend the chall enged
lot line adjustnment allows the county to create an RPD t hat
coul d not be approved under applicable RPD regul ati ons.

We first consider the context and policy of the CDC

provi si ons governing RPDs. An RPD nust be "planned as an
integral unit." CDC 404-5. 5. An RPD application nust be
submtted "in conjunction wth" an application for a

partition or subdivision.?® CDC 404-5. 1. As expl ai ned
above, the maxi mum nunber of I|ots authorized in an AF-5
zoned RPD may result in a residential density as great as
one dwelling per three acres, rather than the one dwelling
per five acre density that would otherw se be allowed in the
AF-5 zone. CDC 404-5.4. However, if an RPD would result in
an increase in density, the applicant nust "denonstrate how

the RPD conplies with the purpose of the underlying District

SFor subdivisions in conjunction with an RPD, "all of the requirenents
of [CDC] Section 610 [(Land Divisions and Lot Line Adjustments Qutside the
UGB)] shall apply." CDC 404-5.12.
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by varying |lot sizes to preserve the farm or forest uses on
the site.”"8 CDC 404-5. 8.

CDC 404-5.10.B provides that a deed or sales contract
creating parcels in an RPD nust include a restrictive
covenant that "there will be no further partitioning of the
| and beyond that approved through the RPD process." The
only provision in CDC 404-5 relating to nmodification of an

approved RPD st ates:

"In an RPD, lot lines may be adjusted through a
Type | procedure when:

"A. A subsurface [sewage] disposal system cannot
be approved due to soil conditions; and

"B. No additional lots will be created, or

"C. The lot line adjustnment does not change the
area of any of the lots.” CDC 404-5.6.

There is no dispute that the ot |line adjustnment at issue in

this case does not satisfy the requirenments of CDC 404-5.6.
The chal | enged deci si on addr esses t he county's

authority to allow lot line adjustnments in an approved RPD

as foll ows:

"[L]ot line adjustments between adjacent RPDs are
allowed by the [CDC]. [CDC] 404-5.6 allows | ot

6The purpose of the AF-5 zone is:

"* * * to pronote agricultural and forest uses on small parcels
in the rural area, while recognizing the need to retain the
character and economic viability of agricultural and forest
| ands, as well as recognizing that existing parcelization and
di verse ownerships and uses exist within the farm and forest
area. * * *" (CDC 348-1.
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lines to be adjusted through a Type |I procedure
under two circunstances * * *.  However, the [CDC]
does not preclude a Type Il lot Iline adjustnment
pursued in accordance wth the provisions of
[CDC] 602-7 as a revision to a partition or
subdi vi sion which has received final approval."”’
Record 12.

CDC 602-7 is referred to in the above quote as the source of
the county's authority to allow the proposed Ilot |Iline
adjustnment. It provides:

"Revisions to Land Divisions with Final Approval

"Revisions to a partition or subdivision which has
received final approval * * * shall be through the
sane procedure as the prelimnary approval.”

As we understand it, because each of the RPDs involved in
the proposed |ot |ine adjustnent was originally approved in
conjunction wth a subdivision, and through a Type II
procedure, the county interprets CDC 602-7 to grant it
authority to approve a nodification to those subdivisions

t hrough a Type Il procedure.8

'The county then proceeded to apply the standards of CDC 610-1 for |ot
line adjustments in the AF-5 zone to the challenged decision. Even if
CDC 602-7 did give the county authority to approve a lot |ine adjustment
pursuant to the standards of CDC 610-1, we do not see that the subject |ot
line adjustnent conplies with CDC 610-1. CDC 610-1.1.B provides that no
lot in the AF-5 zone shall be reduced bel ow three acres "except as provided
through the RPD process.” The approved lot |ine adjustment allows an AF-5
zoned lot in the Honeyman RPD to be reduced to 1.5 acres, but does not
foll ow the RPD process.

8The county also argues that its interpretation of the authority granted
by CDC 602-7 to modify lot lines in an RPD is limted to situations where

there is a lot line adjustnent between lots in two RPDs, as opposed to
between one ot in an RPD and another subdivision lot that is not part of
an RPD. However, under the county's interpretation, we see nothing in

CDC 602-7 so limting the county's authority.
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By its express terns, CDC 602-7 applies to revisions to

a partition or subdivision. Although an RPD is approved "in
conjunction with" a partition or subdivision, it is clearly
nmore than just a partition or subdivision. It nmust be
"planned as an integral uni t" and rnust satisfy a
conprehensi ve set of standards governing its design and
configuration, including standards requiring preservation of
farm or forest uses on the RPD site. The provisions in CDC
404-5.6 authorize lot line adjustnents to an approved RPD
only in certain circunstances which do not exist here. I n
addition, the county's interpretation of these provisions
would allow it to approve a lot line adjustnment resulting in
an RPD that wuld be prohibited under the density
limtations of CDC 404-5.4, as has occurred in this case.

We believe the county's interpretation of CDC 602-7 as
giving it authority to approve lot line adjustnents in an
RPD beyond what could be approved under CDC 404-5.6, 1is
contrary to the | anguage of CDC 602-7 and to the context and
policy of the RPD provisions of the CDC and, therefore, is
clearly wong.

The assignnents of error are sustained.

The county's decision is reversed.
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