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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

BARTLEY F. DAY, SCOTT CRESS, )
DANA CRESS, RI CHARD LEONARD, )
MARGARET LEONARD, PETTER MOE, )
W LLI AM FLETCHER, MARI LYN )
FLETCHER, TOM VALA, and JAN VALA, )

Petitioners,
LUBA No. 92-240
VS.
FI NAL OPI NI ON

)
)
)
|

CI TY OF PORTLAND, ) AND ORDER
)
Respondent , )
)
and )
)
M CHAEL J. DALY, )
)

| nt ervenor - Respondent . )

Appeal from City of Portl and.

Bartley F. Day, Scott Cress, Dana Cress, Richard
Leonard, Margaret Leonard, Petter Me, WIIliam Fletcher,
Marilyn Fletcher, Tom Vala, and Jan Vala, Portland, filed
the petition for review. Bartley F. Day and Richard Leonard
argued on their own behal f.

Ruth M Spetter, Senior Deputy City Attorney, Portl and,
filed a response brief and argued on behalf of respondent.

M chael J. Daly, Portland, filed a response brief and
argued on his own behal f.

HOLSTUN, Referee; SHERTON, Chief Referee, participated
in the deci sion.

AFFI RVED 06/ 16/ 93

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a city decision granting approval
for a three | ot subdivision.
MOTI ON TO | NTERVENE

M chael J. Dal y, the applicant bel ow, nmoves to
intervene on the side of respondent in this appeal. There
is no opposition to the notion, and it is all owed.
FACTS

The subject property is presently developed with a
single famly residence that is the home of the applicant.
The proposed subdivision would create two new lots, which
would allow devel opnent of two additional single famly
dwel I i ngs. Petitioner Day's home is located on a |ot
adjoining the subject property to the south. A single
common private roadway currently provides access to both
petitioner Day's and the applicant's honmes. As part of the
proposed subdivision, the applicant will w den and pave the
exi sting gravel private r oadway and rel ocate t he
intersection of that private roadway with S W Hillside
Drive slightly to the north.

Where the existing private roadway passes in front of
petitioner Day's hone, it 1is located entirely on the

applicant's property, as is the existing laurel hedge which

screens petitioner Day's honme from the existing private
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roadway.! In providing the w dened, paved private roadway
required by the city, at |east part of the |aurel hedge wl
need to be renoved, and the new paved private roadway w ||
pass only 12 feet fromthe front of petitioner Day's garage,
making it difficult or inpossible to park a car in front of
his garage w thout having the car extend into the the new
private roadway.

FI RST ASSI GNMENT OF ERROR

The first and third assignnments of error and
subassi gnment B under the fourth assignnment of error all
concern Portl and City Code (PCC) 34.60. 010, whi ch
establishes design standards for streets in a proposed
subdi vi si on.

Under their first assignment of error, petitioners
contend that, contrary to a finding adopted by the city, no
easenment exists across petitioner Day's property to provide
emer gency vehicle access to the proposed subdivision via the
existing private roadway.2 The challenged findings are as

foll ows:

"In addition, the existing [private roadway] -
easenment provides a straight line access (wthout

lather portions of the existing private roadway, in particular the
begi nning of the roadway at its current intersection with S W Hillside
Drive, are located entirely on petitioner Day's property.

2Al though petitioners do not identify the approval criterion that the
findings challenged under the first assignment of error were adopted to
address, the findings appear in a portion of the decision addressing
PCC 34.60. 010.
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any turn radius) onto the property to and from

SSW Hillside Drive. This existing easenent
access is just south of +the proposed private
roadway access and wll be retained. Thi s

exi sting easenent access nerges with the proposed
private roadway approximately 25 feet into the
property. As a result, the easenent has been and
will continue to be satisfactory for an alternate
access for fire and energency vehicles. See,
[ Applicant's] Rebuttal * * * at pages 4 - 5.[3]
The applicant has satisfied the requirenments of
adequate access for fire and energency vehicles."
Record 16.

In addressing PCC 34.60.010, the city first adopts
findings that the proposed private roadway (which wll be
| ocated entirely on the applicant's property) wll have to
be approved by the Fire Bureau. The chall enged deci sion
includes a condition of approval requiring that the proposed
private roadway be constructed in accordance with an exhibit
submtted by the applicant and be approved by the "Bureau of
Bui | dings and the Fire Bureau." Record 16, 23. Except as
not ed bel ow under our discussion of the third assignnment of
error, neither these findings, nor their evidentiary
support, are challenged by petitioners.

The problem with petitioners' argunment under this
assignment of error is that they make no attenpt to explain
why the disputed finding concerning the existing private

roadway entrance is critical to the challenged decision.

3ln his rebuttal, the applicant first explains why the proposed
rel ocated private roadway is within Fire Bureau standards and then points
out that the existing private roadway entrance will be retained and that it
al so provi des adequate access for fire vehicles.
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Bonner v. City of Portland, 11 O LUBA 40, 52 (1984); see

also Neste Resins Corp. v. City of Eugene, 23 Or LUBA 55,

67-68 (1992); Schatz v. City of Jacksonville, 21 O LUBA

149, 163-64 (1991); Moorefield v. City of Corvallis, 18 O

LUBA 95, 119 (1989). It is the city's decision, not
i ndi vi dual findings, that nust be supported by substanti al

evidence. Sellwood Harbor Condo Assoc. v. City of Portl and,

16 Or LUBA 505, 513-14 (1988); Bonner v. City of Portl and,

supra, 11 Or LUBA at 52 n 10. We do not understand the city
to be relying on the existing private roadway intersection
with S W Hillside Drive to achieve conpliance wth
PCC 34.60.010. Petitioners do not challenge the adequacy of
t he proposed private roadway to provide energency vehicle
access under this assignnent of error.#4

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Citing PCC 33.110.220 (concerning the purpose of
set backs) and PCC Chapter 33 Table 110-3, petitioners
contend the chall enged decision violates applicable setback
requi renents because the proposed private roadway will be
only 12 feet frompetitioner Day's garage.

Respondent answers that the setback requirenments of PCC

Chapter 33, Table 110-3 are neasured from petitioner Day's

4petitioners do challenge the adequacy of the proposed private roadway
to provide energency vehicle access wunder their third and fourth
assignments of error, discussed infra.
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lot line to the garage and, therefore, it is petitioner

Day's garage that violates the cited setback requirenent,

regardl ess  of whet her the challenged subdivision is
approved. Respondent further contends the cited setback
requirenment is not applicable to the proposed private
roadway included in the challenged subdivision. Respondent

argues that while petitioner Day's garage my renmain where
it IS, not wi t hst andi ng its vi ol ation of set back
requi renents, petitioners nmay not assert that setback
violation as a basis for denying the applicant's proposal to
i nprove an existing roadway on his own property. We agree
wi th respondent.

The second assi gnnment of error is denied.
THI RD ASSI GNMENT OF ERROR

A I ntersection Inside Curb Radius

Petitioners contend the proposed private roadway
alignment will intersect with SSW Hillside Drive north of
the existing private roadway intersection and that the new
nore northerly intersection will have an inside curb radius
of approximtely seven feet, far less than the 25 foot
inside radius petitioners contend is required by Code
Enforcement Policy B-1 of the Fire Bureau's Fire Prevention
Di vi sion Policy and Procedure Mnual .

Respondent answers that the Fire Bureau's Fire
Prevention Division Policy and Procedure Manual does not

establish standards for approval of subdivision requests.
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Mor eover, respondent notes Code Enforcenent Policy B-1 does
not purport to establish mandatory standards, but rather
i nposes standards that are generally required "dependent on
the type and size of buildings involved."

Petitioners fail to identify any requirenent that the
city nmust denonstrate conpliance with the cited Fire Bureau
Code Enf or cenent Pol i cy in approving the requested
subdi vi si on. Accordingly, this portion of the third
assignnment of error provides no basis for reversal or
remand.

B. | ntersection Angle

As part of their argunent under the third assignnment of
error, petitioners include the foll ow ng:

"The proposed intersection angle of the private
street with [S.W] Hillside Drive does not neet
the standards of [PCC] 34.60.010(A)." Petition
for Review 8.

The third assignment of error itself only chall enges roadway
w dth and inside curb radius and does not nention the angle
of intersection of the proposed private roadway and S. W
Hillside Drive or PCC 34.60.010(A).

PCC 34.60.010(A) says nothing about i ntersection
angl es. At oral argunment, petitioner Day argued the
reference to PCC 34.60.010(A) in the petition for review
shoul d have been to PCC 34.60.010(C). However, even if such

a last mnute "correction" were perm ssible, petitioners do
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not explain how they believe PCC 34.60.010(C) is violated.>
By citing the wong code provision in their argunent
and failing to include an allegation of violation of
PCC 34. 60. 010(C) in the assignnent of error Itself,
petitioners do not adequately allege error with regard to
intersection angle under PCC 34.60.010(C). Petitioners may
not fail to include an issue in their petition for review
and then raise that issue for the first time at oral

argunment. See Bouman v. Jackson County, 23 Or LUBA 628, 656

(1992); WwWard v. City of Lake Oswego, 21 O LUBA 470, 482

(1991); Hale v. City of Beaverton, 21 O LUBA 249 (1991);

Cecil v. City of Jacksonville, 19 O LUBA 621 (1990). We

have explained that a petitioner's failure to identify an
alleged error in the assignnment of error itself is not
necessarily fatal, where the error alleged is sufficiently
clear in the argunent included in the petition for review

See Heiller v. Josephine County, 23 Or LUBA 551, 554 (1992);

Silani v. Klamath County, 22 O LUBA 735, 736 (1992);

Schoonover v. Klamath County, 16 Or LUBA 846, 853 n4 (1988).

However, here the undevel oped argunment and erroneous
citation to PCC 34.60.010(A) are insufficient to allege

nonconpliance with the intersection angle limtations of PCC

5PCC 34.60.010(C) inposes the follow ng requirenent:

"Streets shall be laid out to intersect at angles as near to
right angles as practical except where topography requires a
| esser angle, but in no case shall the acute angle be |less than
80 degrees unless there is a special intersection design."
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34.60.010(C). Accordingly, we do not consider this portion
of the third assignnent of error.5®

The third assignnment of error is denied.
FOURTH ASSI GNMENT OF ERROR

Under this assignnent of error, petitioners allege the
city inproperly failed to nmake findings required by the PCC
and conprehensive plan prior to approval of the disputed
subdivision and inproperly substituted <conditions of
approval for the required findings.

A. St or m Dr ai nage

As relevant, PCC 34.70.020(B) inposes the follow ng

requirement:

"Storm sewers and drai nageways: Storm sewers or
dr ai nageways shall connect the Subdivision to
dr ai nageways or storm sewers out si de t he
Subdi vi si on. Dr ai nageways my be required to

include on-site flood retention facilities, as
required by the City Engineer. * * * The design of
fl ood retention and st or mnvat er t reat nent
facilities shall fulfill the requirenments of the
City Engineer.”

Petitioners argue "[t]here are no findings in the

record that the proposed storm drai nage systemcould in fact

6Were a violation of PCC 34.60.010(C) properly alleged, the city's
decision likely would have to be renanded because the issue of whether the
intersection angle conplies with PCC 34.60.010(C) was raised below, and
that issue is not addressed in the city's findings. W are unable to tel
from the docunents cited by the parties whether the proposed intersection
conplies with PCC 34.60.010(C) or precisely what the proposed angle of
i ntersection is. We note however, that even if the proposed intersection
angle is less than 80 degrees, such an angle nmay be allowed under
PCC 34.60.010(C) with "a special intersection design."
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feasibly handle the storm water runoff from the subdivision
site," but petitioners do not explain why such findings are
required by PCC 34.70.020(B). Nei t her do petitioners offer
any explanation for why they believe the proposed storm
wat er drainage system mght be infeasible. Petitioners
sinply argue the <city has attenpted to "sidestep the
required findings, and replace those findings wth
conditions." Petition for Review 9.

We agree with respondent that PCC 34.70.020(B) does not
i npose a "findings" requirement with regard to stormaater
drai nage system feasibility. PCC 34.70.020(B) sinply
requires that storm sewers or drainageways "shall [be
connected] to drainageways or storm sewers outside the
Subdi vi si on. " We do not wunderstand petitioners to contend

that such connection is infeasible, but rather that the

storm drai nage system will be inadequate to "handle storm
water runoff from the subdivision site." Petition for
Review 9. As explained earlier in this opinion, allegations
that the city's decision lacks particular findings provides
no basis for remand, unless it is shown that the allegedly

m ssing findings are required. Bonner v. City of Portland,

supra. Petitioners fail to make such a show ng here.”’

’Petitioners also cite conprehensive plan Public Safety Fire Goal 11G
which provides that the city "[will develop and naintain facilities that
adequately respond to the fire protection needs of the city." W fail to
see how this policy has any relevance to the allegedly mssing findings
with regard to stormwater drainage feasibility.
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Thi s subassi gnnent of error is denied.

B. M ni mum Street Wdth and Turn Radi us

Under this subassignment of error, petitioners allege
the city failed to make findings concerning street wi dth and
turn radius required by the conprehensive plan goals and
policies and the PCC Petitioners' entire argunent under
this subassignnent of error is as foll ows:

"There are no findings to support conpliance with

these goals and policies. Condition B is an
attenpt to sidestep required findings and defer
the discretionary decision to staff."” Petition

for Review 10.
1. Pl an Policy 11.57
Plan Fire Energency Access Policy 11.57 provides as

foll ows:

"Require streets to be of high structural quality,
sufficient width, and keep nmaintained to insure
access of energency and service equi pnent.”

Respondent contends the above policy, which appears in
the Public Facilities and Services Elenent of t he
conprehensive plan, is directed at how the city expends
funds for such facilities and services, not individual
subdi vi si on approval decisions. The conprehensive plan
provides, in part, as follows:

"Public Facilities and Services is the eleventh
element in Portland' s [Conprehensive] Plan. The
Public Facilities Goals and Policies guide how the
City spends noney each year to maintain and
construct the physical facilities and public
services which are necessary to support the
i mpl enrentation of the Land Use Policies and the
Conmpr ehensive Plan Map. * * *"  Conprehensive Pl an
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Goal s and Policy Docunent 6.

As we have explained on nunerous occasions, while |and

use deci si ons nmust conply wi th t he acknow edged
conprehensive plan, not all plan provisions are approval
standards for all |and use deci sions. See Stotter v. City

of Eugene, 18 Or LUBA 135, 146 (1989); Bennett v. City of

Dal las, 17 Or LUBA 450, 456, aff'd 96 O App 645 (1989);
Mller v. City of Ashland, 17 O LUBA 147, 167 (1988).

Petitioners fail to offer any explanation of why they
believe Plan Fire Enmergency Access Policy 11.57 establishes
an approval criterion applicable to the chall enged deci sion,
and, in the absence of such an explanation, we agree wth
respondent that the allegations under this subassignnment of
error provide no basis for reversal or remand.

Thi s subassi gnnent of error is denied.

2. PCC 34.60.010(A) and Fire Bureau Code
Enforcenment Policy B-1

Under this portion of subassignnent B, petitioners
repeat their argunents concerning Fire Bureau Code
Enforcement Policy B-1. W have already explained that the
code enforcenment policy does not establish an applicable
approval standard, and we do not consider these argunents
further here.

PCC 34.60.010(A) provides as follows:

"M ninmum right-of-way and roadway w dths shall be
as shown on Figure 1 found at the end of this
Chapter. Wdths in excess of these mninmuns my
be required where anticipated volunmes or types of
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traffic make such additional widths in the public
i nterest. \Wher e condi tions, particul arly
topography or the size and shape of the tract,
make it inpractical to otherw se provide buil dable
sites, or where special design features of the
maj or | and division make such w dths unnecessary,
narrower ri ghts-of-way and roadways my  be
approved by the Hearings Oficer with the
concurrence of the City Engineer. * * *"

In considering the challenged subdivision's conpliance
with PCC 34.60.010(A), the hearings officer adopted the
follow ng finding:

"[A] private street [is] proposed with a 20-foot

ri ght-of - way. A mnimm paving width of 16 feet

will facilitate preservation of |andscaping in the

right-of-way and elimnate unnecessary cutting
into the hillside. * * *"

VWile the decision does go on to state that the private
roadway will have to be approved by the Fire Bureau and City
Engi neer, and inposes a condition to that effect,
petitioners make no attenpt to explain why the above quoted
finding is insufficient to allow deviation from the right-
of -way and roadway w dths that otherwi se would be required
by Figure 1, <cited in PCC 34.60.010(A). Because PCC
34.60.010(A) explicitly permts such deviations, and
petitioners mke no attenpt to fault the rationale offered
by the <city in allowing the narrower right-of-way and
roadway, petitioners' argument provides no basis for
reversal or remand.

Thi s subassignment of error is denied.
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C. Access to Petitioner Day's Property

The <challenged decision includes a condition of
approval that "the design of the street nust provide no
worse access to [petitioner] Day's garage than currently
exists." Record 23. Petitioners fault respondent for
failing to find that such "no worse" access is feasible.
Petitioners also contend the city inproperly defers the
determ nation of such feasibility to a stage of the
devel opnent process where petitioners wll have no
meani ngf ul opportunity to contest that determ nation.

Once again, respondent contends there is no standard
requiring a finding that "no worse" access be provided or
that respondent find such access is feasible. Because
petitioners do not identify any provi si on in the
conprehensi ve plan or the PCC establishing a requirenment for
"no worse access to [petitioner] Day's garage than currently

exists," the city's failure to denonstrate that such access
is feasible provides no basis for reversal or remand.

Thi s subassi gnnent of error is denied.

The fourth assignment of error is denied.

The city's decision is affirmed.
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