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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

W LLI AMS KOSTENBORDER, HUGH

HAMPTON, ANl TA HAMPTON, and

Pl ONEER TRUST BANK,
Petitioners, LUBA No. 93-014

FI NAL OPI NI ON
AND ORDER

)

)

)

)

)

)

VS. )
)

CIlTY OF SALEM )
)
)

Respondent .

Appeal from City of Sal em

Mark L. DelLapp, Portland, filed the petition for review
and argued on behalf of petitioners.

Paul A. Lee, Assistant City Attorney, Salem filed the
response brief and argued on behalf of respondent.

HOLSTUN, Referee; SHERTON, Chief Referee, participated
in the decision.

AFFI RVED 06/ 11/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners chal | enge a city deci sion granting
conditional tentative plan approval for a mnor partition of
commercially zoned property.

FACTS

Petitioners own a 2.29 acre parcel, which is planned
and zoned for comercial use and is currently devel oped with
a nunber of commercial buildings. The proposal would divide
the 2.29 acres into three parcels. Parcels 2 and 3 would
front on Silverton Road, a principal arterial street.
Parcel 2 is presently developed with the "Country Corral”
and a wel ding shop. Record 15. Parcel 3 is devel oped with
a retail office and retail sales building. Parcel 1 is
separated from Silverton Road by parcels 2 and 3. Parcel 1
is devel oped with an autonobile repair shop and a recreation
hall. The remai nder of parcel 1 is used for parking.

The proposal does not include any current plan for
devel opnent or redevel opnment of the subject property. The
cl ai mved purpose of the division of the subject property is
to facilitate sale of the property to the existing users.

The subject property is presently served by four separate

entrances onto Silverton Road. |In approving the request for
tentative plan approval, the city inposed the follow ng
condi tion:

"Consolidate all access points into [a single] two
way driveway |ocated on the common property lines
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separating parcels 2 and 3 and opposite the State
Fai rgrounds driveway to the south. The driveway
may have a maxinmum of wdth of 40 feet. The
driveway shall have reciprocal and irrevocable
access rights for all parcels.” Record 14.

Petitioners challenge the condition.
SECOND ASSI GNMENT OF ERROR
Petitioners contend the city erroneously applied the
Sal em Transportation Plan in concluding that the chall enged
condition is justified for transportation safety reasons.
Respondent first poi nts out t hat ORS 92. 044
specifically authorizes the <city to adopt st andar ds

governing partitions, as required "for adequate provision of

transportation * * * needs" and "for |essening congestion in
the streetsp.;"? Salem Revised Code (SRC) 63.047(1)
specifically authorizes inposition of conditions in granting
tentative partition plan approval. SRC 63.047 provides, in

pertinent part, as foll ows:

"(1) * * * The planning adm nistrator my approve,
deny, or approve with conditions necessary to
insure conformance with this chapter and the
pur pose set forth in SRC 63.020.

"k X * * *

"(3) Before approval of a tentative plan, the
pl anni ng adm nistrator shall nake affirmative

10RS 92.044 governs approval of subdivisions and of partitions in
exclusive farm use zones. However, ORS 92.046 generally authorizes cities
and counties to adopt standards governing partitions, and ORS 92.046(1)
provides that the standards governing partitions under ORS 92.046 my
include "the sane requirenents as are provided or authorized for
subdi vi si ons under ORS 92.010 to 92.190 * * *_"
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findings that:

"(A) Approval does not inpede the future use

of the remainder of the property

under

the sanme ownership, or adversely affect
the safe and healthful devel opnent of
the remainder or any adjoining |and or

access thereto; and

"(B) The tentative plan conplies wth
applicabl e provisions of [the SRCJ[2] * =
t he

* and is in conformance with * *
Sal em Area Conprehensive Pl an.

" * * *x % "

Respondent contends each of the above

*

al |

provi si ons

provides authority for the city's decision in this matter

In its decision, the <city explicitly relied upon
follow ng Sal em Transportation Plan provisions:
"To insure the provision of transportation
facilities and services that reflect and support
devel opnent patterns identified in t he
Conprehensive plan, that are tinmed to coincide
with comunity needs, and that mnimze the
adverse inpacts of traffic on residential areas.™
Goal, Sal em Transportation Plan 83.
"10. Transportation facilities shall be designed

and constructed to mnimze adverse social,

econom c, environnmental, and energy inpacts

and to encourage the use of public transit,

bi keways, and wal kways.

"11. Traffic nmovenent on arterial streets should
be facilitated by Ilimting or controlling

access wherever possible." General Pol

2The Sal em Transportation Plan is part of the SRC.
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Sal em Transportation Plan 85.3
The findings adopted by the city in support of its
decision explain the need to mnimze adverse inpacts
associated with nmultiple accesses on arterials as follows:

"Consolidating the nmultiple accesses would reduce
the traffic and safety problems for the subject
property. As Public [Works staff testified,
limting the conflict points by reducing the
nunmber of accesses helps reduce congestion,
creates a safer arterial system and increases
driver expectancy for turning novenents. This in
turn Jlessens traffic inpacts on neighboring
residential areas. | mposition of the condition
therefore is required to '[r]egulate access
control on the major street system where safety
[ probl ens] and potentially adverse Iland use
i npacts may exist,' and insure the provision of
services that support the devel opnent pattern in
the area.” (Sal em Comprehensive Plan and Sal em
Transportation Plan citations omtted.) Record 6-
7.

Petitioners do not dispute that reducing the nunber of
entrances onto Silverton Road wll | nprove safety.
Petitioners' main conplaint is that the proposed partition
does not involve any current plans for new devel opnent.
Mor eover, petitioners argue the property is now devel oped
and there is no reasonable basis for concluding the
partition will result in nmore traffic being generated in the
future. Therefore, petitioners reason, the condition is

i nproperly based on supposition about what m ght happen in

3ln its brief, respondent also points out the Salem Transportation Plan

additionally provides that "[nlany of the turning movenents that disrupt
efficient traffic flow are directly due to the proliferation of driveways
on najor streets." Salem Transportation Plan 105.
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partition and potenti al

t he requested approval.

The <city addressed the relationship between

"[Granting the partition will reasonably lead to
i ncreased i ntensification of | and use and
aggravation of traffic safety problenms. The * * *
applicants do not, by the partition itself,
propose to intensify land activity. Nevertheless,
such intensification is a reasonably foreseeable
result of partitioning and the transfer of
owner shi p.

"The record indicates that the partitioning is
bei ng sought for the purposes of financing and
sale to a tenant. The record also reveals that
many of the buildings on the subject property are
quite old and reasonably subject to redevel opnent.
In addition, the northern part of the parcel is
vacant and devel opabl e.

"The creation of three parcels for the purpose of
transfer to third parties facilitates
redevel opnent and the potential for increased
traffic associ at ed with a hi gher traffic-
generating use. Ur ban econom cs being what they
are, * * * new owners wll l[ook to the highest and
best wuse of their property and my seek to
redevelop the property wthout regard to the
current intentions of the applicants.

"Consequently the * * * partitioning reasonably
w || exacerbate the traffic safety problem and * *
* regul ation of access points to facilitate safety
and traffic on the fronting arterial is nmandated
by the Conprehensive Plan and Transportation Plan

pol i ci es. Because the City cannot require
consol i dated access after the land is partitioned,
it is acting now, while access controls are
possi ble." (Sal em Conprehensive Plan and Sal em

Transportation Plan citations omtted.) Record 7-
8.

the future and not on any inpacts reasonably attributable to

t he

adverse traffic inpacts as foll ows:

This Board has previously explained | ocal governnents'
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obligations in inposing conditions of approval, such as the

one challenged in this appeal proceeding, as follows:

"[T] he appropriate standard for review of approva

conditions [is] whet her the conditions are
reasonabl e consi dering the evidence in the record.
A reasonable condition is one which furthers a
pl anning policy or goal and which arises out of
the evidence in the record.” Benjanmin Franklin
Dev. v. Clackamas County, 14 Or LUBA 758 (1986).

As we explained in Vestibular Disorder Consult. v. City of

Portland, 19 O LUBA 94, 102 (1990), "the city's findings
and the evidentiary record supporting its decision to inpose
conditions of appr oval need only be sufficient to
denonstrate that the <conditions support or further a
| egiti mate pl anni ng purpose.”

The city's decision first sets out the SRC and Sal em
Transportation Plan provisions that it believes establish
t he planni ng concerns to be addressed by the condition. The
city's findings then acknow edge that the current owners
pl an no additional devel opment, but point out the existing
bui l dings are old and the devel oped portions of the subject
property, along with currently undevel oped portions of the
property, could be redevel oped with uses that woul d generate
additional traffic. The findings quoted above go on to neke
the inmportant point that while consolidation of the existing
four access points into a single access can be acconplished
as a condition of partitioning approval at this time, after
the partition is approved it may not be possible to require

such consolidation in the future, when individual parcels
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are devel oped or redevel oped.
The city's decision and the evidentiary record in this

matter meet the tests articulated in Benjam n Franklin Dev.

v. Clackanmas County, and Vestibular Disorder Consult. wv.

City of Portland. The second assignnent of error is denied.

FI RST AND THI RD ASSI GNVENTS OF ERROR

Petitioners next allege the city inproperly based its
deci sion on street design standards contained in the Salem
Transportation Pl an.

Respondent concedes the Salem Transportation Plan
street design standards apply to street construction
projects and are inapplicable to the chall enged deci sion.
However, respondent contends that while at certain points
during the local proceedings city staff referred to the
Salem Transportation Plan street design standards, those
standards were not relied upon by the city council in making
t he chall enged decision. W agree with respondent.

The first and third assignnents of error are deni ed.
FOURTH ASSI GNMENT OF ERROR

Petitioners allege the challenged condition constitutes
an unconstitutional taking of their ©property.?4 Agai n,
petitioners' central thesis is that the partition will have

no inpacts which warrant the conditioning of the requested

4petitioners do not explain whether their taking claimis based on the
Fifth Amendnent to the U S. Constitution or on Article |, section 18, of
the Oregon Constitution. The cases cited by petitioners concern both, and
we therefore assune petitioners' taking claimrelies on both constitutions.
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approval on elimnating three of the existing four accesses
onto Silverton Road and providing access by way of a single
i nproved access. We reject the argunent.

Petitioners' taking claim assunes that a cognizable
property interest is taken by the city's condition of
approval . Respondent disputes that assunption and argues
that while petitioners nmy have a property right to
reasonabl e access to Silverton Road, they do not have a
cogni zabl e property right to the existing four accesses. W
agree with respondent.

In City of Salem v. Merritt Truax, 70 O App 138, 688

P2d 120 (1984), the city condemmed a narrow strip along a
corner |ot as part of a street wdening project and
thereafter closed one of the three driveways serving the
| ot. The owner of the lot claimed its access had been
i nversely condemmed. The trial court granted a directed
verdict on the inverse condemation claim The court of
appeals affirnmed, explaining the owner's |ack of a

cogni zabl e property right as follows:

"* * * An owner of land abutting a street has a
common |law right to access his property from the
road. Oregon Investnment Co. v. Schrunk, 242 O
63, 408 P2d 89 (1965); Boese v. City of Salem 40
O App 381, 595 P2d 822, rev den 287 O 507
(1979). However, t he rights of abutting
proprietors to access to their premses are
subservient to the public's right to free use of

the streets. That right is protected by the
state's exercise of its police power. Or egon

| nvestment Co. v. Schrunk, supra, 242 O at 67;
Boese v. City of Salem supra, 40 O App at 383
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An interference with access rights that is an
exercise of the city's police power is not a
conpensabl e taki ng.

"It is well settled that changing a public road to
provide for public safety and convenience is a
legitimate exercise of a city's police power.
Thus, we conclude that the closure of defendants’
driveway was not a conpensable taking. Or egon
| nvestnent Co. v. Schrunk, supra; Argo |nvestnent
v. Dept. of Transportation, 66 O App 430, 674 P2d
620 (1984); Boese v. City of Salem supra.
Def endants point out that the change in driveways
has made it |ess convenient to enter the station

and has resulted in a decline in business. The
closure has also made it harder for defendants to
get fuel, because it nmust now be specially

del i vered because tanker trucks can no |onger pul
into the station. Those matters are dammum absque
injuria and are not conpensabl e. Or egon
| nvestment Co. v. Schrunk, supra, Boese v. City of
Salem supra.” Merritt Truax, supra, 70 O App at
140.

As was the case with the city decision challenged in

Merritt Truax, the city's decision in this case to require

closure of three of the four existing access points is a
legitimate exercise of its police power to address traffic
safety issues. We reach that conclusion regardless of
whet her the inpacts of the partition warrant such a
condition as part of the city's partitioning decision.>

More inportantly, for purposes of this case, and for the

SPetitioners concede a single access point would be safer than the
existing four accesses and that the closure of three of the existing
accesses furthers a legitinmate public interest in traffic safety. Petition
for Review 15. As already noted, petitioners' conplaint is that they do
not believe the inpacts of the partition, viewed alone, warrant inposition
of the chall enged condition.
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reasons explained by the court of appeals in Merritt Truax,

we agree with respondent that the city's requirenent that
three of the four existing driveways be closed does not
extinguish a cognizable property right. The condition
sinply requires that petitioners exercise their property
right (i.e. their right of access onto Silverton Road)
differently. No property right has been taken by the city's
action and, t herefore, the «city's action could not
constitute an unconstitutional taking of petitioners'
property.

Even if conditioning approval of the partition on
conbi ning the existing four accesses into a single inproved
access could be construed as taking a property right, and
even if the condition is properly viewed as an "exaction,"
we agree wth respondent that the condition does not
constitute an unconstitutional taking of that property right

under Nollan v. California Coastal Comm n, 483 US 825, 107 S

Ct 3141, 97 L Ed2d 677 (1987).
In Dolan v. City of Tigard, 113 O App 162, 164-65, 832

P2d 853, rev allowed 314 O 573 (1992), the Oregon Court of

Appeals explained the U S. Suprene Court's decision in
Noll an essentially requires three inquiries. First, 1is

t here a |legitimate governnental i nt erest t hat t he
regul ation that authorizes the condition is designed to
serve?" Second, do "the regulation and the condition

"substantially advance' that interest?" Third, does the
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exaction or condition inposed have a sufficient relationship
to with the inpacts or public need properly attributable to
t he developnent? In applying the third inquiry to a case
i nvol ving a requirenment for dedication of right of way for a
pedestrian and bicycle path as a condition of a permt to
rempve an existing commercial building and replace it with a
| arger nore intense comercial use, the court of appeals in
Dol an explained the third inquiry is satisfied if there is a
"reasonabl e relationship" between the required dedication
and the intensified use and i npacts.

Petitioners do not dispute that the first two inquires
are properly answered in the city's favor in this case.
Again, petitioners' thesis is that because no immedi ate
plans exist for new devel opnent or redevel opnent of the
subject property, the <city my not assune such new
devel opnent or redevelopnent will occur in the future or
conclude that such new devel opnent or redevel opnment
justifies the disputed condition. For the sanme reasons we
stated in our discussion of the second assignnment of error,
supra, we do not agree.

Al that is required under Nollan and Dolan is that
there be a reasonable relationship between the devel opment
potential and inpacts reasonably attributable to the divided
parcel on the one hand, and the city's need to respond to
legitimate traffic concerns on the other. Such a reasonable

relationship exists here, notw thstanding the [lack of

Page 12



~N~ oo o~ WO N

current plans to develop the property further. Mor eover,

the increased difficulty of addressing such concerns in the

future, when there are three parcels rather than a single

parcel, makes the city's decision to address its concerns as

part of the partitioning decision particularly appropriate.
The fourth assignment of error is denied.

The city's decision is affirmed.
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