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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

RALPH WUESTER
Petitioner, LUBA No. 93-017

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Robert L. Liberty, Portland, filed the petition for
review and argued on behalf of petitioner.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed the response brief and argued on behalf of
respondent.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 06/ 09/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision granting a hone
occupation permt for an autonobile repair business.
FACTS

The business at 1issue in this appeal reconstructs
wr ecked vehicl es. The business utilizes a hydraulically
operated frame pulling machine, an air conpressor and air
t ool s. The work perfornmed by the business includes frane
and sheet netal work, which involves cutting, hamering,
bendi ng and wel di ng. The work is conducted in an existing
2,400 square foot netal shed, referred to in the I ocal
proceedings and in this opinion as the shop buil ding. I n
addition to the shop building, the subject property contains
the applicant's residence, a machine shed and a pasture.
The  subject property S desi gnat ed For est in the
conprehensive plan and is zoned General Tinber District
(GTD), a forest zone.
WAl VER

We first consi der respondent’'s contentions that
petitioner waived a nunber of the issues raised in his
el even assignnents of error by failing to raise those issues
during the proceedi ngs bel ow.

The "raise it or waive it" provisions applicable to

quasi -judicial land use decisions are found at ORS 197. 763
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and ORS 197.835(2).1 ORS 197.835(2) provides, in relevant
part, as follows:

"lssues [raised in a petition for review at LUBA]
shal | be Jlimted to those raised by any
participant before the local hearings body as
provided by ORS 197.763. A petitioner may raise
new i ssues to [LUBA] if:

"(a) The local government failed to follow the
requi renents of ORS 197.763; * * *

One of the requirenments of ORS 197.763 is that the
notice of hearing "[l]ist the applicable criteria from the
ordi nance and the plan that apply to the application at
issue.” ORS 197.763(3)(b). The hearing notice provided by
the county in this matter pursuant to ORS 197.763(3)(b) did
not |ist Clackamas County Zoning and Devel opment Ordi nance
(ZDO) 404.05(A), which is one of the applicable ZDO
criteria. Therefore, the county failed to foll ow one of the
requi renments of ORS 197.763, and the question presented is
to what extent that failure permts petitioner to raise
issues at LUBA that were not first raised locally.

Respondent concedes petitioner may raise issues

concerni ng ZDO 404.05(A). See Ruff v. Harney County, 23 O

LUBA 521, 525 (1992); Nuenschwander v. City of Ashland, 20

O LUBA 144, 157 (1990). However, respondent argues

petitioner may not raise issues concerning certain other

I0RS 197.830(10) includes |language identical to the |anguage of
ORS 197.835(2) quoted below in the text.
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applicable plan and ZDO criteria that were listed in the
notice required by ORS 197.763(3)(b), where petitioner
failed to raise any issue concerning those listed criteria
during the local governnment proceedings in this matter.?2

Petitioner contends the "raise it or waive it"
provisions of ORS 197.763 and ORS 197.835(2) are an
all-or-nothing proposition, so that the county's failure to
list a single relevant criterion neans petitioner need not
have raised issues locally as a prerequisite for raising
t hose i ssues before LUBA, even where those issues pertain to
plan or | and use regulation criteria that were listed in the
notice required by ORS 197.763(3)(b).

W look first to the words of the statute and the
statutory history.3 The "raise it or waive it" provisions
of ORS 197.763 replaced ORS 197.762, which provided a nore
limted "raise it or waive it" requirenent. O Laws 1989
ch 761, § 10(a). ORS 197.762 was adopted in 1987 to
partially displace statutory provisions which this Board and
the Oregon Court of Appeals construed as providing that
i ssues could be raised in an appeal at LUBA, w thout regard

to whether those issues were first raised during the |ocal

2Respondent also argues petitioner waived his right to raise issues
concerning certain alleged statutory requirenents concerning homne
occupations, because he failed to raise those statutory provisions during
the | ocal proceedings.

3The legislative history supplied by the parties is not helpful in
determining the scope of the consequence under ORS 197.835(2) for a l|loca
government's failure to follow the procedures set out in ORS 197. 763.
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proceedings leading to the challenged |and use decision.?

Lane County v. City of Eugene, 54 O App 26, 33, 633 P2d

1306 (1981); McNulty v. City of Lake Oswego, 14 Or LUBA 366,

370 (1986).

I n essence, petitioner's construction of t he
ORS 197.835(2) exception to the "raise it or waive it" rule
results in a reversion to the nonwaiver rule that existed
prior to the adoption of ORS 197.762 and 197.763, if the
| ocal governnent fails to follow the procedures required by
ORS 197.763. That construction is consistent with a literal
reading and application of the words of ORS 197.835(2),
quot ed supra. While this Board is not cited to anything
t hat suggests the legislature specifically intended this
result, a return to the prior nonwaiver rule certainly is
not inconsistent with anything in the |egislative history
that is cited. Nei t her does that construction produce an

absurd result. See Sout hwood Honeowners v. City Council of

Phil omath, 106 O App 21, 24, 806 P2d 162 (1991) (citing
Dennehy v. City of Portland, 87 Or App 33, 40, 740 P2d 806
(1987)).

The main problem with respondent's argunment that the
| egal consequence of failing to list ZDO 404.05(A) as a
criterion is limted to allowing new issues to be raised

with regard to that criterion is that there is nothing in

40RS 197.762 was adopted by Oregon Laws 1987, chapter 729, section 15.
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the words of ORS 197.835(2) or in related statutory
provisions to support such a limted construction of the
right to raise new issues wunder ORS 197.835(2). The
| egislature could have provided in ORS 197.835(2) that
failure to follow a requirenent of ORS 197.763 would not
obviate the need for a petitioner at LUBA to first raise an
issue locally, wunless the local governnent's failure to
follow the requirement of ORS 197.763 sonehow affected a
petitioner's ability to raise that issue.®> The legislature
did not do so, and this Board nmay not insert a limtation
into the statute that the legislature has omtted.
174.010.6

Respondent's waiver argunents are rejected, and in

addressing the assignnments of error below, we do not

SFor exanple, ORS 197.835(7)(a)(B) states that procedural errors provide
a basis for reversal or remand only if such procedural errors result in

"prejudice to the substantial rights of the petitioner.” W have held that
under ORS 197.835(7)(a)(B), failure to follow the procedural requirenents
of ORS 197.763 will only result in reversal or remand if the failure to

follow ORS 197.763 procedures results in prejudice to petitioner's
substantial rights. ORS 197.835(2) does not provide that the right to
rai se new issues depends on a showing that the failure to observe ORS
197.763 requirenents resulted in prejudice to petitioner's ability to raise
particul ar issues locally.

60ORS 174.010 provides the following general rule for construction of
st at ut es:

"I'n the construction of a statute, the office of the judge is
sinply to ascertain and declare what is, in terms or in
substance, contained therein, not to insert what has been
omtted, or to omt what has been inserted * * * "

Page 6



N~ o o~ WO N R

L
= OO

13
14

15
16
17

18
19
20

21
22
23
24
25

consi der those argunents further.”’

FI RST ASSI GNMENT OF ERROR

t he

Under the first assignnment of error, petitioner alleges

chall enged decision violates statutory provisions

limting operation of honme occupations to dwellings and
accessory buil dings associated with permtted uses.$8
ORS 215.448(1) provides as foll ows:
"The governing body of a county or its designate
may allow * * * the establishment of a hone
occupation in any zone * * * jf the hone
occupati on:
"(c) WIIl be operated in:
"(A) The dwelling; or
"(B) Other buildings normally associated with
uses permtted in the zone in which the
property is located|.
The chal | enged deci si on I ncl udes the follow ng

condi tion of approval:

"The maxi mum nunber of vehicles associated wth
the business that can be located on the subject
property at any tinme shall be a total of five (5).
Vehicles include wunattached trailers. No nore
than one of the five total vehicles permtted to

’Respondent asserts waiver as a total or partial response

to

petitioner's first through sixth and ninth and tenth assignnents of error

8Under the second assignment of error, discussed infra, petitioner
alleges the ZDO inposes simlar limtations on honme occupations, and is
vi ol ated by the chall enged deci sion.
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be parked, stored or repaired on the property
shall exceed 11,000 pounds gross vehicle weight."
Record 7.

An additional condition limts parking of vehicles to be
repaired to enclosed buildings or areas "not visible from
of f the property." Id.

We do not understand petitioner to contend that parking
the applicant's or enployees' vehicles on the property
viol ates ORS 215.448(1). However, petitioner does argue the
above described conditions of approval authorize outside
parking or storage of trailers and vehicles to be repaired,
which petitioner argues is prohibited by ORS 215.448(1).
For the reasons expl ai ned bel ow, we agree with petitioner.

A. Applicability of the Statute

Respondent contends that while it may be argued that
county provisions for home occupations nust be consistent
with ORS 215.448(1), the statute is not directly applicable
as an approval criterion and the first assignment of error
shoul d therefore be denied.

VWile ORS 215.448(1) is an enabling statute, it both

aut hori zes local governments to approve honme occupati ons and

places limts on that authorization. Therefore, the county
may not authorize honme occupations that violate the

statutory limtations on home occupati ons in
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ORS 215.448(1).° See Kenagy v. Benton County, 115 O App

131, 134-36, 838 P2d 1076, rev _den 315 O 271 (1992). As
expl ai ned below under the second assignment of error, we
agree with the county that the relevant ZDO provisions,
whi ch appear to have been adopt ed to i npl enent
ORS 215.448(1), allow honme occupations to be conducted, in
part, outside the dwelling and other authorized buil dings.
The statute does not. Because the county may not authorize
what the statute prohibits, the statute controls where it
conflicts with the ZDO

B. Limtation of Honme Occupation to Dwelling or O her
Bui | di ngs

In Slavich v. Colunbia County, 16 O LUBA 704, 707

(1988), we held that ORS 215.448(1)(c), and a county code
provi sion incorporating that statutory provision, precluded
county authorization of a day care center and group hone
whi ch included an "unlimted anmount of activity by children
and staff outside of existing buildings." We al so have
i nterpreted code | anguage I denti cal to t hat in
ORS 215.448(1)(c) as pr ecl udi ng aut hori zation of an
aut omobi | e repossessi on busi ness whi ch conduct ed a
significant anount of the business outside the dwelling.

St evenson v. Douglas County, 23 Or LUBA 227, 232 (1992).

Respondent argues the parking of vehicles to be

91f the county were free to authorize hone occupations without inposing
the statutory linmts, the statutory limts would be neaningl ess.
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repaired and the storage of trailers outdoors is a |ess
significant part of the hone occupation than was the case in
Slavich and Stevenson. Moreover, respondent notes, the area
where such outdoor storage will occur is visually screened
from adj oi ni ng properties.

While the quantum of business conducted outside the
dwelling and other buildings normally associated wth
permtted uses in the zone my be less in this case than in
Sl avich and Stevenson, we neverthel ess conclude the statute
is violated by the county's decision. The statutory
| anguage sinply provides no basis for reading in a de
mnims exception to the requirenent that honme occupations
be limted to the dwelling and other buildings associated
with permtted uses.

The first assignnent of error is sustained.

SECOND ASSI GNMENT OF ERROR

Petitioner contends the chall enged decision allows part
of the honme occupation to be conducted outside the dwelling
or accessory structures, in violation of applicable ZDO
provi si ons.

Unlike the statutory provisions discussed under the
first assignnment of error, the ZDO 822.01(A) definition of
"Home Occupation” envisions that a hone occupation may

extend beyond the dwelling or accessory buil dings. 10

107D0 822. 01(A) provides as fol | ows:
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However, notw t hstanding ZDO 822.01(A), ZDO 822.05(H)
prohi bits "outside storage, display of goods or nerchandise,
or external evidence of a honme occupation * * * except as
ot herwi se provided in ZDO 822.05."

An exception to the prohibition of ZDO 822.05(H) is ZDO
822.05(K), which allows outside parking of "vehicles which
are associated with a honme occupation”, including "vehicles
to be repaired.” Petitioner contends the applicant
currently has parts and scrap stored outside in the storage
area shown on the site map submtted in conjunction with the
application in this mtter. Petitioner argues such outside
storage of parts and scrap is prohibited by ZzZDO 822. 05(H)
and does not conme wthin the exception provided by ZDO
822.05(K). W agree. 11

However, we also agree wth respondent that the
chal | enged decision does not authorize any outside storage
of parts or scrap. While such outside storage may have

occurred in the past and may currently be occurring, the

"' Home COccupation' is an occupation or business activity which
results in a product or service and which: is conducted, in
whole or in part, in either the dwelling or in an accessory
building nornmally associated with permtted uses; is conducted
by at |east one fam |y nmenber occupying the residence; and is
clearly subordinate to the residential use of the dwelling and
prem ses.” (Enphasis added.)

11Respondent contends that all parts and scrap are stored in a trailer
in the storage area and that the trailer qualifies as a vehicle and
therefore falls within the exception provided by ZDO 822.05(K). \While that
construction of ZDO 822.05(K) mght be a pernissible one to which this
Board would be obliged to defer, that construction of ZDO 822.05(K) is not
i ncluded in the chall enged deci sion
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chall enged decision does not purport to authorize such
out si de st orage.

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Under this assignnent of error, petitioner contends the
county violated ORS 215.448(3) and ZDO 404.07(A) by
aut hori zing construction of a building not otherw se all owed
in the GID zone. 12

The shortest answer to petitioner's argunent under this

assignnment of error is that the <challenged decision
authorizes a honme occupation in an existing structure. It

does not authorize <construction of any building and,
t herefore, could not wviolate ORS 215.448(3) and ZDO
404. 07(A) in the manner all eged.

The third assignnment of error is denied.
FOURTH, FI FTH AND SI XTH ASSI GNMENTS OF ERROR

ORS 215.448(1)(c) requires that a honme occupation be
operated in a dwelling or "[o]ther buildings normally

associated with uses permtted in the zone in which the

property is located[.|" ZDO 822.01(A) provides that a hone

12The county's authority to allow home occupations under ORS 215.448 is
limted by ORS 215.448(3), which provides as foll ows:

"Nothing in [ORS 215.448] authorizes the governing body or its
designate to permt construction of any structure that would
not otherwise be allowed in the zone in which the home
occupation is to be established."

ZDO 404.07(A), read together with other parts of ZDO Section 404, inposes a
simlar prohibition.
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occupation is one that "is conducted, in whole or in part,
in either the dwelling or in an accessory building normally
associated with permtted uses * * * and is clearly
subordinate to the residential wuse of the dwelling and
prem ses."

Under the fourth and fifth assignnents of error,
petitioner contends the county erred by failing to find the
chal l enged home occupation will be located in a building
normal |y associated with uses permtted in the zone, as
required by ORS 215.448(1)(c).13 Under the sixth assignnent
of error, petitioner alleges the county erred by failing to
find the chall enged honme occupation "is clearly subordinate
to the residential use of the dwelling and prem ses,"” as
required by ZDO 822.01(A).

Respondent does not argue the decision includes the
findings petitioner contends are required or that those
findings are unnecessary. Rat her, respondent contends
petitioner waived his right to assert the issues raised
under these assignnents of error by failing to raise the

issues during the local proceedings. For the reasons

13Respondent again argues ORS 215.448(1)(c) does not apply directly to
the challenged decision. As explained wearlier, the provisions of
ORS 215. 448 both authorize counties to allow hone occupations in all zones
and limt that authority. The ZDO 822.01(A) limtation on hone occupations
requiring that the honme occupation be "conducted, in whole or in part, in
either the dwelling or in an accessory building normally associated with
permtted uses" is identical to that provided by ORS 215.448(1)(c).
Therefore, while we do not agree that the statute is inapplicable, the
i dentical ZDO 822.01(A) requirenment applies in any event.
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expl ai ned above, we conclude the issues were not waived.

The fourth, fifth and sixth assignnents of error are
sust ai ned.

SEVENTH ASSI GNMENT OF ERROR

ZDO 822.05(D) provides that "up to 1,000 square feet of
accessory building space my be used for the hone
occupation.” Petitioner argues the county's finding that
the challenged honme occupation will occupy no nore than
1,000 square feet of the shop building is not supported by
substantial evidence in the record.

We have explained on nunmerous occasions that a | ocal
governnent nmay denonstrate conpliance with a criterion by
adopting findings explaining that it is feasible to conply
with the criterion and inposing a condition that the

criterion be satisfied. &oodrich v. Jackson County, 22 O

LUBA 434, 443 (1991); Sinonson v. Marion County, 21 O LUBA

313, 323 (1991). The hearings officer adopted the follow ng
findi ngs:

"In addition to the residence, the applicant
proposes to |locate the business in an existing 40
by 60" shop. The applicant has testified that no
more than 1,000 square feet of this shop space

wll be used in the home occupation. To assure
conpliance with the 1,000 square foot maxinmm a
condition of approval wll require that not nore

than 1,000 square feet of the shop be physically
partitioned for the home occupation use, that a
to-scale drawing of this space be filed with the
Pl anni ng Di vision, and that no nodification of the
partitioned area be permtted wi thout prior notice
* * * and approval * * *. " Record 2.

Page 14



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

The chal |l enged decision includes a condition of approval in
accordance with the above findings. Record 7.

We conclude the above finding and condition are
adequate to denonstrate conpliance wth ZDO 822.05(D)
While petitioner questions whether the space that wll
actually be used by various aspects of the home occupation
wll exceed a total of 1,000 square feet of the shop
buil ding, we conclude the <condition that a drawng be
submtted and approved to partition not nore than 1,000
square feet of the shop building for wuse in the hone
occupation is sufficient to assure conpliance with ZDO
822.05(D).

One questionable aspect of our above concl usion
concerning the adequacy of the condition is the applicant's
proposal to exclude, for purposes of the ZDO 822.05(D) 1,000
square foot limtation, an area designated as "access to
work area." Record 94. The county apparently agreed that
the "access to work area" need not be included for purposes
of conplying with the 1,000 square foot limtation.

Petitioner contends excluding that area from the shop

building area is like excluding "hallways and stairs" from
calculation of dwelling mninum floor areas. Petition for
Revi ew 27.

The county's apparent interpretation of ZDO 822.05(D)
as allowng the "access to work area" to be excluded for

pur poses of the 1,000 square foot maxi num makes full use of
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its interpretive discretion under Clark v. Jackson County,

313 Or 508, 836 P2d 710 (1992). However, we cannot say that

interpretation is clearly wong. See Goose Hollow Foothills

League v. City of Portland, 117 O App 211, __ P2d

(1992); West v. C(Clackamas County, 116 O App 89, 840 P2d

1354 (1992); Cope v. Cannon Beach, 115 Or App 11, 836 P2d

775 (1992).
El GHTH ASSI GNMENT OF ERROR

Petitioner argues the county's finding of conpliance
with the noise criterion inposed by ZDO 822.05(F) is not
supported by substantial evidence. ZDO 822.05(F) provides

as foll ows:

"A home occupation shall not create noise which
measured off the property exceeds 60 dba between
the hours of 8:00 a.m and 6:00 p.m A honme
occupation shall not create noise which s
detectable to normal sensory perception off the
property between the hours of 6:00 p.m and 8:00
a.m * *x %"

The chal |l enged decision explains that the strict noise
limtation applicable between 6:00 p.m and 8:00 a.m wll
be net by a condition of approval limting the hours of
operation of the hone occupation so that the use will not be
al l owed during those hours. The findings addressing the 60
dba limtation applicable between the hours of 8:00 a.m and

6: 00 p.m are as follows:

"A condition of approval will specifically require
conpliance with this subsection. Based on the
testimony and letters from persons who are
famliar with the applicant's business, there is

Page 16
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no reason to believe that these noise limts wll
not be nmet. * * * A further condition of approva
will require that the door to the shop building be
kept closed during any time when the machinery is
in operation, further reducing the level of noise
i npact during hours of operation.”™ Record 3.

The above finding is at best an expression of belief
that the standard wll not be violated; it is not an
adequate finding of conpliance with ZDO 822. 05(F). Even if
the finding were adequate, we agree with petitioner that it
is not supported by substantial evidence in the record.
VWile there are expressions by the applicant's attorney and
others that the noise generated by the hone occupation is
not excessive and that zZDO 822.05(F) will not be violated
we agree wth petitioner that those statenments do not
constitute substantial evidence that the "noise * * *
measured off the property [will not exceed] 60 dba between
the hours of 8:00 a.m and 6:00 p.m" Wile the challenged
home occupation may well be capable of satisfying ZDO
822.05(F), the evidence in the record is not sufficient to
allow a reasonable person to have any idea what the off-
property deci bel |evel may be.

The eighth assignnment of error is sustained.

NI NTH AND TENTH ASSI GNMENTS OF ERROR

Both ORS 215.448(1)(d) and ZDO 822.05(M require that
home occupations "not interfere with existing uses on nearby
land or with other uses permtted in the zone in which the

property is |ocated." Petitioner argues the county failed
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to adopt the required finding of noninterference with "other
uses permtted in the zone in which the property is
| ocated. "

The county found that the chall enged home occupation
will not interfere "with the farnfforest uses permtted in
t he underlying GID zoning district." Record 5. However
the county did not find that the chall enged home occupation
will not interfere with other types of uses allowed in the
GID zone, and petitioner cites a nunber of such uses he
claims the challenged honme occupation could significantly
af fect.

W agree the county failed to adopt the findings
requi red under ORS 215.448(1)(d) and ZDO 822.05(M regarding
interference with nonfarm nonforest uses allowable in the
GID zone.

The ninth and tenth assignnments of error are sustai ned.
ELEVENTH ASSI GNMENT OF ERROR

ZDO 404.04(B) requires that honme occupations conply
with the criteria set forth in ZDO 404. 05(A) for nonforest
dwel I i ngs. ZDO 404.05(A)(4) requires that nonf or est
dwel i ngs be "situated upon generally unsuitable |and of the
production of farm and forest products * * * " Under his
final assignnent of error, petitioner contends the county's
finding that the hone occupation will be |ocated on |and
that is unsuitable for the production of farm and forest

products is unsupported by substantial evidence in the whole
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record.

If the entire subject property upon which the shop
bui l ding and dwelling are | ocated is considered, there is no
di spute that the subject property is suitable for the
production of farm crops. Such a "whole parcel"™ analysis
would be required under the substantively identical
"generally unsuitable | ands" standard applicable to approval

of nonfarmdwellings in exclusive farmuse (EFU) zones. See

ORS 215.213(3)(b); 215.283(3)(d); Smth v. C ackamas County,

313 O 519, 836 P2d 716 (1992). However, respondent
contends it is not required that the county consider the

entire subject property in approving a hone occupation in a

forest zone. W agree. See Clark v. Jackson County, supra

(whol e parcel analysis not required for generally unsuitable
land criterion applicable to mneral and aggregate m ning
use in the EFU zone).

Al t hough the county apparently applies the "whole
parcel " analysis to approval of forest dwellings in the GID
zone under ZDO 404.05(A)(4), respondent contends it need
not, and in this case did not, interpret ZDO 404.04(B) and
ZDO 404.05(A)(4) together as requiring that the "whole
parcel" be considered in applying the generally unsuitable
land requirement to a honme occupation in the GID zone.
Respondent contends that since no additional area of the
subject property is being converted to a nonfarm or

nonforest wuse and only existing buildings are to be
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utilized, it is appropriate to limt the application of the
generally unsuitable <criterion to the ||and under the
exi sting shop building where the chall enged hone occupation
wi |l be | ocated. Respondent contends that if only the |and
under the shop building is considered, that land is properly
consi dered generally unsuitable for production of farm or
forest products.

This assignnent of error turns on whether the county
acted within its interpretive discretion in construing its
"generally unsuitable |ands" standard. There is nothing in
the |anguage of either ZDO 404.04(B) or ZDO 404.05(A) (4)
which suggest that a nore |imted application of the
"generally wunsuitable Ilands" <criterion is intended when
consi deri ng home occupati ons under those sections. However,

such was also the case in Clark v. Jackson County, supra.

In construing the very sanme ZDO 404.05(A) (4) |anguage as
applying to the whole parcel, when approving forest
dwellings in the GID zone, and as applying to only the |and
under the building where a hone occupation wll be |ocated
in the GID zone, the county again is exercising its

interpretive discretion wunder Clark to the fullest.14

14 n Cark, the "generally unsuitable |ands" criterion applicable to the
disputed nmining use in the EFU zone was contained in a section of the
county's | and devel opnent ordi nance separate fromthe "generally unsuitable
| ands" criterion applicable to farmdwellings in the EFU zone. Sinlarly,
in this case ZDO 404.04(B) requires that the "generally unsuitable |ands"
standard applicable to nonforest dwellings in the GID be applied when
approving hone occupations in the GID zoning district. Therefore, the
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However, we cannot say the <county's interpretation is

clearly wong. See Goose Holl ow Foothills League v. City of

Portl and, supra; Wst v. Clackamas County, supra; Cope V.

Cannon Beach, supra.

The el eventh assignment of error is denied.

The county's decision is remanded.

county is not obligated to apply the "whole parcel"” analysis, as it would
be if the GID zoning district were an EFU zoning district.
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