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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARI LYN HAHN

Petitioner,
LUBA No. 93-078
VS.
FI NAL OPI NI ON

MARI ON COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Marion County.

Donald M Kelley, Silverton, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Kelley & Kelley.

Jane Ellen Stonecipher, Assistant County Counsel
Salem filed the response brief and argued on behalf of
respondent . Wth her on the brief was Robert C. Cannon,

County Counsel .

SHERTON, Chi ef Ref er ee; KELLI NGTQON, Ref er ee,
participated in the decision.

AFFI RMED 09/ 10/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeal s a county or der denyi ng her
application for a major partition and conditional use permt
for a nonfarm dwel |l ing.

FACTS

The subject property is designated Primary Agriculture
by the WMarion County Conprehensive Plan and is zoned
Exclusive Farm Use (EFU). The subject property consists of
8.87 acres and contains one dwelling.?! The parcel is
conposed of Class |1l soils and lies within the flood plain
of MIIl Creek. The subject property is adjacent to a state
hi ghway.

Al'l  surrounding property is also designated Primary
Agriculture and zoned EFU. The adjoining parcel to the
north and the parcel to the east, across the state highway,
are in commercial farm use. To the south is a nonfarm
parcel, beyond which is property in commercial farmuse. To
the west are one nonfarm parcel and several parcels in
wood| ot use.

Petitioner proposes to divide the subject parcel into a
3.0 acre parcel and a 5.87 acre parcel and to place a new

nonfarm dwelling on the 3.0 acre parcel. The existing

1The record indicates this dwelling has been on the subject property for
about 18 years. Record 22. In all likelihood, this dwelling predated EFU
zoni ng. In any case, characterization of the existing dwelling as a farm
or nonfarmdwel ling makes no difference in this appeal
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dwel l'ing would be |l ocated on the 5.87 acre parcel.
FI RST AND SECOND ASSI GNMENTS OF ERROR

Mari on County Zoni ng Or di nance (Rural) (MCZO)
136.070(b)(2) provides as follows wth regard to the

creation of nonfarmparcels in the EFU zone:

"The criteria in [MCZO 136.040 applicable to the
proposed use of the parcel shall apply to the
creation of the parcel."

In the EFU zone, dwellings not in conjunction with farm use

are conditional uses that are required to neet the criteria

in MCZO 136.040(a) (1), (b)(7), (c) and (i).
MCZO 136. 030(hb). As relevant here, MCZO 136.040(a) (1)
provi des:

"The proposed dwelling shall be the only dwelling
on the subject property and contiguous property in
the same ownershipp. "

In the chall enged decision, the county applied these

st andards as foll ows:

"In order to approve the creation of a non-farm
parcel and subsequent non-farm dwellings in the
EFU zone, the applicant nust denonstrate and carry
t he applicant's burden of proof to nmeet * * * the
followng criteri[on]:

"* * * The dwelling will be the only dwelling on
the property and contiguous property in the sane
owner shi p.

"The proposal is to divide the parcel into two
parcels and to place a non-farm dwelling on the
undevel oped 3 acre parcel. This wll be the

second dwelling on contiguous parcels in the sanme
ownership. This criteria [sic] has not been net."
Record 5.
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Petitioner argues the county m sinterpreted the
applicable code provisions, and nmade a decision not
supported by substanti al evi dence, in concluding that
petitioner's proposal would result in a second dwelling on
contiguous parcels in the sane ownership. Petitioner argues
she testified that once the partitioning was acconplished,
she would transfer the 5.87 acre parcel and the existing
residence to her son, retaining the 3.0 acre parcel and new
dwelling as her own residence. Petitioner contends she
cannot proceed otherw se, because it would be illegal to
transfer the 5.87 acres to her son prior to approval of the
partition.

The county argues that petitioner owns the 8.87 acre
property. Therefore, if it approves the partition and
nonfarm dwelling permt, petitioner would own both parcels
and t he nonfarm dwelling woul d not conmply W th
MCZO 136.040(a)(1). According to the county, because the
pr oposed nonf arm dwel I'i ng does not comply W th
MCZO 136.040(a)(1l), the county also cannot approve the
partition. MCZO 136.070(b) (2). The county nmaintains
petitioner's desire to transfer one of the newy created
parcels to her son in the future does not alter the current
owner shi p.

The county's decision interprets the relevant MCZO EFU
zone provisions identified above as not allow ng approval of

a nonfarm dwelling on a parcel that already has a dwelling

Page 4



© 00 ~N oo o b~ w NP

N NN R R R R R R R R R R
N B O © O N O O N W N kB O

or approval of a partition to allow a nonfarm dwelling if
the parent par cel al ready has a dwelling. Thi s
interpretation is not inconsistent wth the |anguage,
context or policy of the MCZO provisions and, therefore, we

must defer to it. Clark v. Jackson County, 313 O 508,

514-15, 836 P2d 710 (1992). Under this interpretation, the
county properly denied petitioner's application because the
proposed partition and conditional use permt would result
in a second dwelling on contiguous parcels in compbn
owner shi p.

The first and second assignnents of error are deni ed.

In the third through sixth assignments of error,
petitioner challenges four additional bases relied on by the
county in denying her application. However, to support a
denial, the county need only establish the existence of one

adequat e basis for denial. Roozenboom v. Cl ackamas County,

24 Or LUBA 433, 437 (1993); Garre v. C(Clackams County, 18

Or LUBA 977, 981, aff'd 102 Or App 123 (1990). Here, as
expl ained above, the county's decision establishes an
adequate basis for denial under MCZO 136.070(b)(2) and
136. 040(a) (1).

The county's decision is affirnmed.
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