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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 93-087
CURRY COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
SOUTH COAST LUMBER COVPANY,
| nt ervenor - Respondent . )

Appeal from Curry County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed the petition for review

M chael G Her bage, County Counsel, Gol d Beach,
represented respondent.

Frank H Hilton, Jr., Portland, represented intervenor-
respondent.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 09/ 17/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeal s a deci si on changi ng t he
conprehensi ve plan and zoning designations for a 153 acre
parcel .
MOTI ON TO | NTERVENE

Sout h Coast Lunber Conpany noves to intervene on the
side of respondent. There is no opposition to the notion,
and it is allowed.!?
FACTS

The subject property was fornmerly owned by the Oregon
Departnment of Transportation and consists of 153 acres
| ocated on both sides of Carpenterville Road. Prior to the
di sput ed deci sion, the property was designated "Public Area"
by the conprehensive plan and zoned "Public Facilities."

Approximately three fourths of the property lies west
of Carpenterville Road. The plan and zoning designations
for this larger area are changed to Rural Residential and
Rural Residential Ten (RR-10), respectively. The plan and
zoni ng desi gnati ons for the smaller area east of
Carpenterville Road are changed to Forest Gazing and
Forestry-Grazing (FG, respectively.

A map at Record 20 shows that with two relatively small

exceptions, the subject property is surrounded by |ands

INei t her respondent nor intervenor-respondent filed a brief in response
to the petition for review
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pl anned Forest G azing and zoned FG The exceptions are
parcel s planned and zoned for rural residential devel opnent
whi ch adjoin the subject property's northern boundary for a
di stance of approximately 1300 feet and a snmaller area zoned
for rural resi denti al devel opnent which adjoins the
sout heast corner of the subject property for a few hundred
feet. Vhile the property is essentially surrounded by | arge
parcels planned Forest Grazing and zoned FG a relatively
| arge area planned and zoned for rural residential use is
| ocat ed beyond those Forest Grazing parcels to the south and
west .

Based on this proximty to rural residential planned
and zoned areas, the county granted exceptions to Statew de
Pl anning Goals 4 (Forest Land) and 3 (Agricultural Lands)
for the larger, western portion of the subject property, on
the basis that this area is irrevocably commtted to
nonresource use. As noted earlier, the county al so
approved Rur al Residential and RR-10 plan and zone
designations for this portion of +the subject property.
Petitioner challenges the county's action with regard to the
| arger western portion of the property.

DECI SI ON

The standard that nust be net to approve an irrevocably
commtted exception to allow rural residential devel opnent
of lands subject to Goals 3 and 4 are set out in ORS

197.732(1)(b), Goal 2, Part I1(b) and OAR 660-04-028. The
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statute, goal and rule all inpose the sanme overriding |egal
standard, that "existing adjacent uses and other relevant
factors make uses al | owed by the applicable goal
i npracticable * * *_ "

Petitioner contends that while the county's findings
address several of the relevant factors set out in
OAR 660-04-028, the findings fail to denponstrate that those
factors mnmake resource use of the subject property

i mpracti cabl e.

A. Proximty of Adj oi ni ng Rur al Resi dent i al
Devel opnment

Petitioner first challenges the county's findings that
the subject property is "surrounded on three sides by rural
residential devel opment."?2 According to petitioner the
subj ect property is actually surrounded by property planned
and zoned for rural resource use, with the two exceptions
noted earlier. Vhil e additional rural resi denti al
devel opment is present to the north, west and south, in nost
cases that developnent is buffered fromthe subject property
by approximately 1/4 mle of |and planned and zoned for
resource uses. As petitioner correctly notes, contiguity of
resource lands with rural residential developnment is not
sufficient, in and of itself, to establish irrevocable

comm tment of such resource |land. 1000 Friends of Oregon V.

2Under OAR 660-04-028(6), "parcel size and ownership patterns of the
exception area and adjacent |ands" are rel evant factors.
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Douglas Cty, 4 Or LUBA 24, 34 (1981). Such is particularly

the case where, as here, a relatively small portion of a
relatively large resource parcel adjoins such rural
residential devel opnent.

Petitioner also contends that in finding the nearby
rural resi denti al devel opnent irrevocably commts the
subj ect property to nonresource use, the county relied on a
letter from the applicant's enployee. In that letter, the
enpl oyee takes the position that normal forest managenent
practices, if properly conducted, need not adversely i npact
adj oining residential use. However, the letter goes on to
contend that many persons perceive that forest practices may
conflict with rural residential uses on adjoining |ands and
recounts an exanple of nunmerous conplaints being filed as a
result of snoke inpacts froma slash burn.

Such evidence is insufficient to constitute substanti al
evi dence that the subject property is irrevocably commtted
to nonresource use by the relatively small nunmber of
adjoining rural residential parcels and the other rural
residential parcels separated from the subject property by
ot her resource parcels. Neither do general studies cited in
the findings concerning conflicts between rural residential
uses and forest uses provide substantial evidence that the
subject property is irrevocably commtted to nonresource
use. As petitioner points out, the county's findings fai

to establish how such conflicts operate in this case to
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render the subject property irrevocably commtted. See

Prentice v. LCDC, 71 O App 394, 404, 692 P2d 642 (1984).

Petitioner contends, and we agree, that such studies are not
sufficient to establish that all forest lands in close
proximty to rural resi denti al uses are irrevocably
commtted to nonresource use.

B. Di vision of the Subject Property by Carpenterville
Road

As noted earlier, the subject property is divided by
Carpenterville Road. Al t hough OAR  660-04-028(6) (e)
specifies that man- made features such as roads nay
constitute inpedinents to resource use, petitioner contends
the county's findings do not explain why such is the case
here. Wthout such an explanation, petitioner contends the
presence of Carpenterville Road provides no basis for
concluding the property is irrevocably commtted to
nonr esour ce uses.

We agree with petitioner.

C. St eep Sl opes

Petitioner contends the county's finding that the
subj ect property is conposed of steep slopes is not
supported by substantial evidence. Petitioner argues the
record shows the property is noderately to steeply sloped
and includes |evel areas. The county makes no attenpt to
expl ain why the subject property's slopes render forest use
i npractical and therefore irrevocably commt the subject

property to rural residential use.
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D. Failure to Consider For est Uses ot her t han
Commrer ci al Forestry

Petitioner contends that in approving the chall enged
exceptions, the county limted its consideration to the
suitability of the subject property for comrercial forestry.
Even if the county could establish that commercial forestry
is rendered inpracticable, petitioner contends the county
nmust al so show ot her uses allowable under Goals 3 and 4 are

i npracticabl e. DLCD v. Klamath County, 16 Or LUBA 23, 28

(1987); DLCD v. Colunbia County, 15 Or LUBA 302, 304 (1987).

Petitioner argues the county's findings fail to establish
such other uses are inpracticable.
Petitioner is correct.

The county's decision is remnded.
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