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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ELAI NE S. CUMM NGS,

Petitioner,

N N N N N N

and
OREGON NATURAL RESOURCES COUNCI L, )
)
| ntervenor-Petitioner, ) LUBA
No. 93-088
)
VS. ) FI NAL OPI NI ON
) AND ORDER
Tl LLAMOOK COUNTY, )
)
Respondent , )
)
and )
)
DAVI D FARR, and DONALD NUSSMEI ER, )
)
| nt ervenor s- Respondent. )

Appeal from Tillamok County.

Nei | Kagan, Portland, filed the petition for review and
argued on behalf of petitioner and intervenor-petitioner.

No appearance by respondent.

Steven W Abel and M Idred Carmack, Portland, filed the
response brief on behalf of intervenors-respondent. Wt h
them on the brief was Schwabe, WIIlianson & Watt. St even
W Abel argued on behalf of intervenors-respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 10/ 26/ 93

You are entitled to judicial review of this Order.



1 Judicial review is governed by the provisions of ORS
2 197.850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county order approving the
tentative plat for a 43-1ot residential subdivision.
MOTI ONS TO | NTERVENE

Oregon Natural Resources Council noves to intervene in
this appeal proceeding on the side of petitioner. Davi d
Farr and Donald Nussneier, the applicants below, nove to
intervene in this proceeding on the side of respondent.
There is no opposition to the notions, and they are all owed.
MOTI ON TO FI LE REPLY BRI EF

Petitioner and I ntervenor-petitioner (petitioners)
request permssion to file a six-page reply brief responding
to contentions in intervenors-respondents' (respondents')
brief that petitioners are precluded from raising issues
presented in their first and fourth assignments of error.
There is no opposition to the notion, and it is granted.
MOTI ON TO TAKE OFFI CI AL NOTI CE

Petitioners request that the Board take official notice
of Tillamok County Ordinance OA-92-05(33), an ordinance
adopted October 28, 1992, anending Section 3.085 (Beach and
Dune Overlay Zone) of the acknow edged Till amok County Land
Use Ordinance (TCLUO). There is no opposition to the

motion, and it is granted.!?

1Ti || anpok County Ordinance OA-92-05(33) is found at App-19 through
App-97 of the petition for review. The anended Beach and Dune Overlay Zone
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FACTS

The subject property is an approximately 11.71 acre
ocean-front parcel in the Twin Rocks-WAtseco area, between
the cities of Rockaway Beach and Gari bal di. Respondent s

propose to devel op the proposed subdivision in two phases.

The first phase will be 32 lots on 7.8 acres, and the second
phase will be 11 lots on 2.4 acres. The bal ance of the
property will be designhated as commpn open space.

The subject property is zoned Medium Density Urban
Residential (R-2).2 The R 2 zone has a mninmm |l ot size of
5,000 square feet. The property is also subject to the
county's Beach and Dune Overlay Zone (BD) and Fl ood Hazard
Overlay Zone (FH).

On March 4, 1992, respondents filed separ at e
applications with the county for approval of phases | and ||
of the proposed subdivision. The applications were
acconpani ed by a tentative subdivision plat and a "Beach and
Dune Hazard Report." Record 935, 940; Supp. Record 943,
951- 58. On April 17, 1992, respondents asked that the
county postpone any hearing on their applications and

expressly waived the requirenent of ORS 215.428(1) that the

found at App-81 through App-97 of the petition for review will be cited as
TCLUO 3.085 (1992). The former Beach and Dune Overlay Zone is found at
App-99 through App-114 and will be cited as TCLUO 3. 085 (1989).

2The subject property is not within the urban growth boundary of an
i ncorporated city. However, it is part of the unincorporated area wthin
the "Barview Conmunity Growth Boundary" adopted by respondent Tillanook
County (county).
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county take final action on their applications within 120
days. Record 930.

Respondents thereafter initiated an anendnment to the
text of TCLUO 3.085 (1989). Petition for Review App-19.
The county adopted an ordi nance anmending TCLUO 3.085 (1989)
on COctober 28, 1992. That anmendnment was acknow edged upon
expiration of the 21-day appeal period established by
ORS 197.830(8). ORS 197.625(1).

On Novenber 18, 1992, respondents submtted additiona
docunents to the county regarding their subdi vi si on
applications, including a "Dune Hazard Report" dated
Novenmber 5, 1992. Record 799. On Decenber 10, 1992, and
January 14, 1993, the county planning conm ssion held
heari ngs on the subject applications. At its February 11,
1993 neeting, the planning conmm ssion approved the
applications. Petitioner appeal ed the planning conm ssion's
decision to the board of conm ssioners. After an additional
public hearing, the board of conmm ssioners affirmed the
pl anni ng conmm ssion's decision and approved the subject
applications. This appeal followed.

PRELI M NARY | SSUE

Respondents contend that under ORS 197.763(1) and
197.835(2), petitioners are precluded from raising the
i ssues addressed in their first and fourth assignnments of

error in this appeal, because they failed to raise them
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during the proceedings below.3 Respondents also contend
t hat regardl ess of the effect of these statutory provisions,
petitioners are precluded from raising these issues here
because they did not raise themin an appeal to the board of
county conm ssioners. Respondents point out petitioners do
not assign error to the board of comm ssioners' decision to
limt its scope of review in the |ocal appeal to the two
issues nentioned in petitioner Cummng's notice of |ocal
appeal .

LUBA's scope of review is determ ned by ORS 197. 835 and
197.763(1). That | ocal governnment regulations may all ow or
require the | ocal governing body's scope of review to be
narrowed during |ocal appeals does not simlarly narrow

LUBA' s scope of review. Davenport v. City of Tigard,

O LUBA _ (LUBA No. 92-104, March 15, 1993), slip op 4,
aff'd 121 Or App 135 (1993); see Tice v. Josephine County,

3ORS 197.763(1) provides in relevant part:

"An issue which may be the basis for an appeal to [LUBA] shal
be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the | ocal governnent. * * *"

ORS 197.835(2) provides, in relevant part:
"I ssues [raised before LUBA] shall be linted to those raised
by any participant before the |ocal hearings body as provided
in ORS 197.763. A petitioner may raise new issues [before
LUBA] if:

"(a) The local governnent failed to follow the requirenents of
ORS 197. 763[ ]

"x % *x * %"
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21 Or LUBA 371, 376 (1991).

Petitioners argue that under ORS 197.835(2)(a), they
may rai se new issues before LUBA because the county failed
to follow the requirenents of ORS 197.763 in severa
respects. One of petitioners' contentions in this regard is
that the mailed notice of the planning comm ssion hearing
did not comply with ORS 197.763(3). According to
petitioners, the county failed to include the list of county
conprehensive plan and Iland use regulation «criteria
applicable to the subject applications, required by
ORS 197.763(3)(b), or the "general explanation of the
requi renments for subm ssion of testinony and the procedure
for conduct of hearings,"” required by ORS 197.763(3)(j).
Petitioners point out this Board has determned the
statenment required by ORS 197.763(3)(j) nust provide notice
of the rights under ORS 197.763(4)(b) and (6) to request a

conti nuance or to keep the record open. Reed v. Clatsop

County, 22 Or LUBA 548, 554 (1992); Wssusik v. Yanhill

County, 20 Or LUBA 246, 252 (1990). Petitioners argue the
county's notice failed to include such a statenent.

The county's mailed notice of the planning comm ssion's
Decenber 10, 1992 hearing is found at Record 912-14. As
relevant to the issue raised by petitioners, that notice

st at es:

"Notice of public hearing, a map of the request
area, and applicable <criteria and a genera
expl anation of the requirenments for subm ssion of
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testinmony and the procedures for conduct of
hearings are being mailed to all property owners
within 250 feet of the exterior boundary of the
subj ect property at |east 20 days prior to the
heari ng.

"Statenments will be heard at the hearing. Witten
statenents nmay be submtted to the [county
pl anning department] prior to the date of the
hearing. Pl ease contact the Departnent as soon as
possible if you wsh to have your comments

included in the staff report that wll be
presented to the Planning Comm ssion."” Recor d
912-13.

The record includes the "map of the request area" referred
to in the notice above. Record 914. It does not include
the list of "applicable criteria” or "general explanation”
referred to in the notice.

Where applicable, a local governnment nust conply with
the procedural requi renents of ORS 197. 763. Wher e
petitioners contend they may raise new issues before LUBA
because the | ocal gover nnent failed to conply wth
ORS 197.763, and allege specific respects in which the |ocal
governnent failed to follow the procedural requirenments of
ORS 197.763, the |ocal governnment or other respondents nust
denonstrate that the I|ocal governnment conplied with the
rel evant requirenents of ORS 197.763. If they fail to do
so, LUBA will concl ude that under ORS 197.835(2)(a),
petitioners may raise new issues.

In this case, the notice of hearing provided by the
county did not include the list of applicable criteria or

t he explanation of the rights to request a continuance and
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to keep t he record open t hat are required by
ORS 197.763(3)(b) and (j). Accordingly, petitioners my
raise issues in this appeal irrespective of whether they
were raised during the proceedi ngs bel ow.
FI RST ASSI GNMENT OF ERROR

Petitioners contend the county erred in applying
TCLUO 3.085 (1992), rather than TCLUO 3.085 (1989), to the
subj ect subdivision applications. According to petitioners,
under TCLUO 3.085 (1989), nore than half of the subject
property, including the ten proposed beach front |lots, would
be undevel opabl e. Petitioners ar gue t hat under
ORS 215.428(3), the county nust base its decision on the
standards and criteria that were applicable when the subject
applications were originally submtted on WMarch 4, 1992.

Von Lubken v. Hood River County, 118 O App 246, 249, 846

P2d 1178 (1993); Veatch v. Wasco County, 23 Or LUBA 515, 516

(1992).
ORS 215.428 provides, in relevant part:

"k X * * *

"(2) If an application for a permt * * * |js
i nconplete, the [county] governing body or
its designate shall notify the applicant of
exactly what information is mssing within 30
days of receipt of the application and all ow
t he appl i cant to subm t t he m ssi ng
information. * * *

"(3) If the application was conplete when first
submtted or the applicant submts the
requested additional information within 180
days of the date the application was first
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submtted and the county has a conprehensive
plan and |and wuse regulations acknow edged
under ORS 197.251, approval or denial of the
application shall be based upon the standards
and criteria that were applicable at the tine
t he application was first submtted.

"k ox x x x"  (Enphasis added.)

There IS no di spute t he county appl i ed
TCLUO 3.085 (1992) to the subject applications. There is
al so no dispute the county's plan and |and use regul ations
were acknowl edged when the subdivision applications were
initially submtted on March 4, 1992. Therefore, under
ORS 214. 248(3), t he county can properly apply
TCLUO 3.085 (1992) only if (1) the subdivision applications
filed on March 4, 1992 were inconplete, or (2) it is acting
on subdivision application(s) filed after TCLUO 3.085 (1992)
becanme acknow edged through operation of ORS 197.625(1).4

Von Lubken v. Hood River County, supra.

Wth regard to this issue, the challenged decision

provi des as foll ows:

4Under ORS 197.625(1), the ordinance adopting TCLUO 3.085 (1992) becane
acknowl edged when the 21-day appeal period provided by ORS 197.830(8)
expired. ORS 197.830(8) provides that a notice of intent to appeal an
anendnent to an acknow edged conprehensive plan or land use regulation
shall be filed not later than 21 days after the decision is miled to
parties entitled to notice under ORS 197.615. As far as we know, the
record does not indicate when the county nmamiled the notice required by
ORS 197.615. However, if we assune that notice was mmiled on the earliest
possi bl e date, OCctober 28, 1992, the date the ordinance in question was
adopted, then the earliest point at which TCLUO 3.085 (1992) could have
become acknow edged was when the 21-day appeal period expired at the end of
Novenber 18, 1992 without a notice of intent to appeal being filed. Thus,
it is at best unclear whether TCLUO 3.085 (1992) would apply to a permt
application filed on Novenber 18, 1992.
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"Applicants initially submtted their Subdivision
Application[s] on March [4], 1992. A Dune Hazard
Report dated November [5], 1992 was submtted by
Applicants [on November 18, 1992,] conpleting the
application[s]. xRk (Enphasi s added.)
Record 19.

The above statenment indicates the county determ ned it
was acting on the original subdivision applications filed
March 4, 1992, not on new subdivision application(s) filed
on or after Novenber 18, 1992. Additionally, no party
identifies subdivision application(s) in the record other
than those filed on March 4, 1992. Therefore, we concl ude
no new subdivision applications were filed after March 4,
1992.

Respondents argue, however, that the county's failure
to require a new application form to be filed when
respondents submtted additional information in support of
their applications on Novenber 18, 1992, is nerely a
procedur al error that did not prejudice petitioners
subst anti al rights. According to respondents, I n

Sunburst Il Homeowners Assn. v. City of Wst Linn, 101

Or App 458, 460, 790 P2d 1213, rev den 310 O 243 (1990),
the <court of appeals described subsequent application
materials as "supplenenting"” the original filing, and held
that failure to file a conplete new application after
amendnent of the applicable ordinance was, at nost, a
procedural error.

We disagree with respondents' position that the court
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in Sunburst Il concluded the application of anmended code

standards where no new application is filed after the code

is amended is nmerely a procedural error. In Sunburst 11, a

new permt application had been filed after the city's code
was anmended, and the city proceeded to apply the anended

code to the new application. Petitioners in Sunburst Il

argued that the new application docunent did not satisfy
certain code requirenments for a permt application and,
t herefore, under ORS 227.178(3) (t he anal og to
ORS 215.428(3) for cities) the city was required to apply
the earlier version of its code in effect when the original
permt application was filed. The court found that the
al l eged defects in the new application docunent anounted to
at nost a failure to follow applicable |ocal procedural
requi renments for permt applications. The court concl uded
that unless the new application "fell short of being an
"application' for the purposes of ORS 227.178(3), the city
construed the law correctly by applying the anended [code]

provision * * * " Sunburst Il, 101 Or App at 461

This case is significantly different from Sunburst |

in that there is no new application in the record and the
county did not find a new subdivision application was fil ed.
Therefore, the only basis on which the county could
correctly construe ORS 215.428(3) to allow it to apply
TCLUO 3.085 (1992) in making the challenged decision is if

the March 4, 1992 subdivision applications were inconplete
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when they were originally filed.

The county's finding that the Novenber 5, 1992 Dune
Hazard Report conpleted the applications my be intended to
be such a determ nation.® However, if the county finds an
application 1is inconplete, ORS 215.428(2) requires the
county to notify the applicant of exactly what information
is mssing within 30 days after the application is
submtted. Here, no such notification was given, and we are
cited to nothing in the record indicating the county
determned the original subdi vision applications were
inconplete any tinme prior to the anendnment of TCLUO 3.085
(1989). We do not believe ORS 215.428(2) and (3) allow a
county to determne, long after a permt application was
originally filed, that the application was inconplete when
filed. To allow the county to do so and, thereafter, to
apply subsequently anended code standards would nmake
ORS 215.428(3) a nullity. Unl ess a county notifies the
applicant that its permt application is inconplete, as
required by ORS 215.428(2), and the deficiency 1is not
remedied within 180 days, the county nust apply the
standards and criteria that were in effect when that
application was filed.

The first assignnent of error is sustained.

5\\¢ note, however, that the original applications included a "Beach and
Dune Hazard Report." Record 935, 940; Supp. Record 951-58.
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SECOND ASSI GNMENT OF ERROR

Petitioners contend the county inproperly approved the
proposed subdivision tentative plat wthout benefit of a
Dune Hazard Report including (1) a conplete report on the
results of a prelimnary site investigation, or (2) the
results of a detailed site investigation, as specified in
detail in TCLUO 3.085(5)(B)(1) and (3).¢ Petitioners argue
TCLUO 3.085(5)(B)(1) and (3) require that certain detailed
informati on on beach and dunes hazards be present in the
record at the tinme a subdivision tentative plat approval
decision is made, and such information is not presently in
the record.

Respondents do not contend the information in question
is not required, or is already in the record.’ Rat her,
respondents contend the county's regul ati ons may properly be
construed to allow this information to be submtted at the

time of subdivision final plat approval. Meyer v. City of

6ln the first assignment of error, we determine the county incorrectly
applied TCLUO 3.085 (1992) in nmaking the chall enged deci sion. However, the
provi sions of TCLUO 3.085 (1989) and (1992) at issue under this assignnent
of error are identical. Therefore, we will address this assignnent to the
extent we can provide useful guidance to the parties on remand.

W& note one exception. Respondents do contend the record contains the
information on "[blase flood elevation and areas subject to flooding"
required by TCLUO 3.085(5)(B)(3)(e). Record 51. Neverthel ess, the
chal l enged decision itself determ nes that base flood elevation data for
the subject property nust be recal cul ated under current FEMA regul ations,
and inmposes a condition of approval requiring that this be done. Record
27-28, 30. We therefore agree with petitioners that the base flood
el evation data required by TCLUO 3.085(5)(B)(3)(e) is not currently in the
record.
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Portland, 67 O App 274, 678 P2d 741, rev den 297 O 82
(1984); Sout hwood Honeowners Assoc. v. City of Philomath, 21

O LUBA 260, 272 (1991).

This Board is required to defer to a | ocal governnent's
interpretation of Its own or di nances, unl ess t hat
interpretation is contrary to the express words, policy or

context of the |ocal enactnent. Clark v. Jackson County,

313 Or 508, 514-15, 836 P2d 710 (1992). This neans we nmnust
defer to a local governnent's interpretation of its own
enactments, unless that interpretation is "clearly wong."

Goose Hollow Foothills League v. City of Portland, 117 O

App 211, 217, 843 P2d 992 (1992); West v. Cl ackamas County,

116 Or App 89, 93, 840 P2d 1354 (1992). Additionally, in
Weeks v. City of Tillamook, 117 Or App 449, 453, 844 P2d 914

(1992), the court of appeals said Clark requires that this
Board not interpret a |ocal governnent's ordinances in the
first instance, but rather review the local governnment's
interpretation of its ordi nances.

TCLUO 3.085(5)(B) (1) provi des t hat, W th certain
exceptions not relevant here, a "Dune Hazard Report shall be
required prior to the approval of subdi vi sions and
partitions governed by the Land Division Odinance * * *_ "
TCLUO 3.085(5)(B)(3) specifies the <contents of such a
report. However, the chall enged decision does not interpret

TCLUO 3.085(5)(B)(1) and (3) with regard to at what stage of

t he subdivision approval process the required information
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nmust be submtted to the county.8 This is an interpretation

the county nmust make in the first instance. Weks, supra.

The second assi gnnent of error is sustained.
THI RD ASSI GNVENT OF ERROR

Petitioners contend the county inproperly approved the
proposed subdivision tentative plat w thout determ ning the
proposed subdivision will mnimze and reduce exposure to
flood damage, as required by certain provisions of the FH
overlay zone. TCLUO 3.060(4)(i)-(k). Petitioners argue
certain provisions of the FH zone and the Tillanpok County
Land Division Odinance (TCLDO) are properly construed to
require that these determ nations be made at the tine of
subdi vi sion tentative plat approval.

Respondents do not contend the challenged decision
determ nes conpliance with TCLUO 3.060(4)(i)- (k). Rat her,
respondents contend the challenged decision finds that
conpliance wth TCLUO 3.060(4)(i)-(k) is feasible, and
properly inposes a condition requiring that the technical

determ nations of conpliance be made prior to final plat

8The chal | enged deci si on does include the followi ng condition:

"Prior to developnent requiring a building permt, each |ot
shall provide a project-specific and site-specific Detailed
Site Investigation/Dune Hazard Report neeting the requirenents
of the Beach and Dune Overlay Zone." Record 31.

W note that contrary to the position taken by respondents, this
condition does not appear to require conpliance with TCLUO 3.085(5)(B)(1)
and (3) prior to final subdivision plat approval, but rather prior to
i ssuance of building permts for structures on the lots created by the
proposed subdi vi si on.
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TCLUO 3.060(4)(i)-(k) are listed in the TCLUO as
standards applicable to "subdivision proposals.” The
chal | enged deci sion does not interpret TCLUO 3.060(4)(i)-(k)

concerning at what stage of the subdivision approval process

the required determ nations of conpliance nust be nade. 10
This is an interpretation the county nust make in the first

i nstance. Weeks, supra.

The third assignnent of error is sustained.
FOURTH ASSI GNMENT OF ERROR

Petitioners contend the county failed to adopt findings
of fact addressing Tillamok County Conprehensive Plan
Goal 18 Policy 2.4a, TCLUO 3.085(4)(A)(1)(b)(2),
TCLUO 3.085(5)(A)(2) and (3), and TCLDO 23. 11

The provisions cited by petitioners appear to be

relevant to a subdivision tentative plat approval deci sion.

SW¢ note, however, that the challenged decision finds the proposed
subdi vision is feasible, under any result of future flood hazard studies,
not that conpliance of the proposed subdivision with TCLUO 3.060(4) (i)- (k)
is feasible.

10Al t hough Condition B requires the applicants to denmpnstrate "to the
reasonabl e satisfaction of the Planning Director” that certain standards of
TCLUO 3.060(4), (5), (8) and (9) are adequately satisfied, Condition B does
not specifically state when such a denonstration nust be made. Record 30
Respondents note the decision text states Condition B requires a
reconputation of the base flood elevation data to be submitted "prior to
Fi nal Pl at approval." Record 28. However, the text says nothing about
when determ nati ons of conpliance with TCLUO 3.060(4) nust be made.

llpetitioners' challenges to the adequacy of the county's findings
concerning TCLUO 3.085(5)(B)(1) and (3) and 3.060(4)(i)-(k) are addressed
under the second and third assignments of error
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The chal | enged deci sion includes only a conclusory statenment
t hat respondents have adequately denonstrated conpliance
with TCLUO 3.060, 3.085 and other TCLUO sections, "to the
extent any of such Sections apply,”" and with TCLDO 20
t hrough 25. Record 29. The decision also states the board
of comm ssioners adopts the planning conmm ssion's findings
of fact. I d. However, the record does not include any
witten findings of fact adopt ed by the pl anni ng
conm ssi on. 12 We, therefore, agree with petitioners that
the challenged decision is not supported by findings
adequate to denmobnstrate conpliance wth plan Goal 18
Policy 2.4a, TCLUO 3.085(4) (A) (1)(b)(2),
TCLUO 3.085(5) (A)(2) and (3), or TCLDO 23.
The fourth assignnment of error is sustained.

The county's decision is remanded.

12Al t hough both the planning conmission minutes and the notice of the
pl anning commission decision refer to the decision as being based on
"findings of fact," they do not identify any such docunent and no such
docunent is appended to either. Record 641, 643.
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