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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROBERT J. ERI CSSON and
TERESA M ERI CSSON
Petitioners, LUBA No. 93-054

FI NAL OPI NI ON
AND ORDER

VS.
WASHI NGTON COUNTY,

Respondent .

N N N N N N N N N N N

Appeal from Washi ngton County.

Robert J. Ericsson, Portland, filed the petition for
review and argued on behal f of petitioners. Wth himon the
brief was Ericsson Kimmell, P.C

David C. Noren, Assistant County Counsel, Hillsboro,
filed the response brief and argued on behalf of respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 11/ 03/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a board of county conm ssioners'
decision denying their application for a change in the
conprehensi ve plan map designation for their property.

FACTS

Petitioners own a 10.02 acre parcel located in an area
of the county for which an exception to Statew de Pl anning
Goals 3 (Agricultural Lands) and 4 (Forest Land) has been
taken. The existing plan map designation is Agriculture and
Forest District (AF-10). Petitioners requested that the
plan map designation be changed to Agriculture and Forest
District (AF-5). The AF-5 designation inposes a 5 acre
m ni mum | ot size, whereas the AF-10 designation inposes a 10
acre mnimm |lot size. Washi ngton County Community
Devel opment Code (CDC) 346-6.1; 348-6. 1.

The county denied the request on two bases. First, the
county found that the amendnent would violate a plan policy
of maintaining or inproving ground water quantity. Second,
the county found the road serving the subject property is
i nadequate for energency vehicle access and that a plan
policy and i mpl enenti ng strategy concerni ng public
facilities and public health and safety are, therefore, not
satisfied. Petitioners challenge both findings.

FI RST, SECOND AND THI RD ASSI GNMENTS OF ERROR

Washi ngton County Conprehensive Plan Rural/Natura
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Resource Plan Elenent (hereafter Rural Plan) Policy 6
provi des as follows:

"It is the policy of Washington County to maintain
or inprove surface and ground water quality and
quantity."

A nunber of inplenmenting strategies follow Rural Plan Policy
6. As relevant, the inplenmenting strategies provide as

fol |l ows:
"The County will:

a. Strive to ensure adequate water supplies for
all uses by:

"x % *x * %

"2. Review ng and revising exi sting
devel opment regul ations where necessary
or limting the location or operation of
new wells as a condition of devel opnent
approval, consi dering advi ce and/ or
recommendations received from the State
Water Resources Department * * *[.

" % * * %"

In their first three assignnents of error, petitioners
contend the above inplenenting strategy requires the county
to review and revise existing devel opnent regul ati ons and to
limt the Jlocation or operation of wells in certain
ci rcunst ances. However, petitioners argue the above
i mpl ementing strategy does not authorize the county to deny
t he requested plan map anendnent.

The county points out the chall enged decision explains
the Rural Plan requires requests for plan map anendnents

from AF-10 to AF-5 to denonstrate that the request is "in
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1 conformance with the applicable policies and strategi es of
2 the following sections of the [Rural] Plan: Nat ural and
3 Cultural Setting,[ Public Facilities and Services, Rural
4 Transportation, and Rural Developnent * * *.;" (Enmphasi s
5 added.) Record 83; Rural Plan Planning Process |nplenenting

6 Strategy p(2)(B)(I11).2

lRural Plan Policy 6 is contained in the Natural and Cultural Setting
section of the Rural Plan.

2The structure and wording of Rural Plan Planning Process |nplenenting
Strategy p(2) is awkward:

"Amendrments from|[AF-10] to [AF-5] shall be based upon:
"A. A mstake in this 1983 Plan; or

" B. The site (area) is wthin a Physically Developed and
Conmitted Area as defined in this Plan based upon:

"l The state of developnent and conmritnent that
existed in July 1, 1983;

"I'l. Compliance with the intent of the requested |and
use district; and

“I'l'l. Are in conformance with the applicable policies and
strategies of the following Sections of the Plan:
Natural and Cultural Setting, Public Facilities and
Servi ces, Rur al Transportati on, and Rur al
Devel oprent [ .

"x % *x * %"

Because the chall enged decision interprets Rural Plan Planning Process
I mpl ementing Strategy p(2)(B)(I11) as inposing a requirenent that plan map
anendnents from AF-10 to AF-5 conform with applicable policies and
strategies of the Rural Plan, and that interpretation is not challenged by
petitioners, we do not consider the question further. Even if the question
were presented, we note that Rural Plan Planning Process |nplenenting
Strategy "o" provides that "all plan anendnents [rmust be] in confornmance
with applicable policies and strategies of the Rural/Natural Resource Plan
El ement." (Enphasis added.)
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According to respondent, petitioners' challenge under
the first three assignnments of error erroneously assunes
only the inplenenting strategy applies.3 Respondent
contends the decision clearly applies Rural Plan Policy 6
directly to the request and explains that Rural Plan Policy
6 is violated by the request due to uncertainty about the
i npact of higher density zoning on groundwater quantity.
Respondent further argues that to the extent the first three
assignnents of error can be read to contend the county
should have limted its analysis to determ ning whether the
i npl enenting strategies are net, and that the county erred
by directly applying Rural Plan Policy 6, such an argunent
was not raised below and may not be raised for the first

time on appeal to this Board. See Boldt v. Clackanas

County, 107 Or App 619, 813 P2d 1078 (1991).

We conclude petitioners' challenge under the first
t hree assignnents of error is msdirected. Petitioners do
not challenge the county's findings that Rural Plan Policy 6
is violated by the requested plan map anmendnent. Rat her,
petitioners argue the <county my not rely on certain
i npl enenting strategies as a basis for denying their
request. Because the county does not rely on the

i npl enenting strategies upon which petitioners argue the

3Respondent al so points out petitioners' error is conpounded by the fact
that they rely on a prior version of the inplementing strategy that differs
fromthe one quoted in the text and is no longer in effect.
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county may not properly rely, the first three assignments of
error provide no basis for reversal or remand.

We also conclude petitioners do not argue in their
petition for review that the county erred by applying Rura
Plan Policy 6 directly, rather than relying solely on the
i mpl enenting strategies.4 However, even if petitioners do
make that argunent, such an argunent would be inconsistent
with the express |anguage of the Rural Plan which requires
conformance wth both relevant policies and relevant
i mpl enenting strategies.

The first, second and third assignnents of error are
deni ed.

FOURTH ASSI GNMENT OF ERROR

Under this assignnment of error, petitioners rely on
appellate court <cases and cases decided by this Board
concluding that requests for developnent approval my be
approved where the applicant adequately denpnstrates it is
"feasible to comply with all mandatory approval standards."

Sout hwood Honmeowners Assoc. v. City of Philomath, 21 Or LUBA

260, 272 (1991). See Meyer v. City of Portland, 67 O App

274, 280 n 3, 678 P2d 741 (1984); Bartles v. City or

Portland, 20 Or LUBA 303, 310 (1990); Margulis v. City of

4We therefore do not consider whether the arguments presented by
petitioners during the l|ocal proceedings were sufficient to allow themto
raise this issue at LUBA
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Portland, 4 Or LUBA 89, 98 (1981).> Petitioners contend the
county inmproperly denied their request, based on the nere

"possibility" that groundwater quality would be negatively

I npact ed.
W fail to see how the above cited cases assist
petitioners. An applicant for quasi-judicial |and wuse

approval has the burden of denonstrating conpliance wth

applicabl e approval standards. Fasano v. Washington Co.

Comm , 264 Or 574, 507 P2d 23 (1973). The cited cases stand
for the proposition that nore than the mere possibility of
conpliance with approval standards is required to grant
permt approval. However, it does not follow that the
possibility that the additional devel opnent which would be
allowed by the requested map anendnent would violate an
applicable standard is insufficient to provide a basis for
deni al of the request.

The burden is on petitioners to denonstrate that the
request conplies with Rural Plan Policy 6. The county
expl ained in some detail, based on the evidence submtted by
the applicants and opponents, that there are significant
questions concerning the adequacy of the affected aquifers
to support additional devel opnment. Record 15-18. The

county concl uded as foll ows:

"It woul d be pr udent to avoid possi bly

S5e note that all of the cited cases were decided based on the
particul ar conprehensive plan and code | anguage at issue in those cases.
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contributing to the further decline of t he
groundwat er quantities in this area, which would
be inconsistent with [Rural Plan] Policy 6 * * *
by anmending the plan to allow even nore
devel opnent in the area than is already allowed,
unti | it Is conclusively denonstrated that
groundwater levels in the local aquifers are not
declining." Record 18.

Sinply stated, the county determned that in view of
the wuncertainty concerning the quantity of groundwater
avai l able to support additional residential development in
this area, it could not conclude that changing the plan map
desi gnation for the subject property to allow devel opnent in
addition to that currently allowed is consistent with Rura
Plan Policy 6. W can find no reason to fault those
findi ngs.

Petitioners also suggest the burden inposed by the
county i's i npossi bl e to sati sfy, and t herefore
unconstitutional, since it is economcally infeasible to
conduct the detailed groundwater studies necessary to
denonstrate conclusively that there wll not be sone
detrinmental inpact on the quantity of groundwater.

Even if we agreed that it would be economcally
i nfeasible to conduct the groundwater studies required to
denonstrate conpliance with Rural Plan Policy 6 in this

case, we do not agree the challenged decision would

therefore be unconstitutional. Petitioners offer no
expl anation for their theory that the decision is
unconstitutional. Cheneketa |ndustries Corp. v. City of
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Salem 14 Or LUBA 159, 166 (1985); Mobile Crushing Conpany

v. Lane County, 11 Or LUBA 173, 182 (1984). W are aware of

no constitutional requirenent that a | ocal governnment assure
t hat it Is economcally feasible for al | possi bl e
applications for |and use approval for particular properties
to denonstrate conpliance with all approval standards.

The fourth assignment of error is denied.

FI FTH ASSI GNVENT OF ERROR

Under this assignnment of error, petitioners challenge
the evidentiary support for the county's determ nation that
t he requested plan map anendnment violates Rural Plan Policy
6. Petitioners particularly conplain that the quality of
the evidence supporting their application 1is clearly
superior to the contrary evidence submtted by opponents
whi ch they describe as "[a] pocryphal and anecdotal * * * "
Petition for Review 23.

Regardl ess of how one categorizes or describes the
testinmony of the opponents, that evidence, when considered
with the testinony submtted on behalf of the applicants, is
such that a reasonable person could conclude that the
proposed plan map anendnent would negatively inmpact ground
water quantity and thereby be inconsistent with Rural Plan
Policy 6. We have explained on nunerous occasions that
| ocal governnent |and use decisions may be based on other

t han expert testinony. Sel | wood Har bor Condo. Assoc. .

City of Portland, 16 O LUBA 505, 515 (1988); MCoy V.
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Marion County, 16 O LUBA 284, 290 (1987); Hinzpeter .

Uni on County, 16 Or LUBA 111, 117 (1987). In this case, as

respondent notes, the opponents' testinony is bolstered by
uncertainties inherent in determ ning groundwater adequacy -
- uncertainties which are conceded and reflected in the
evi dence subm tted on behalf of the applicants.

We conclude the county's decision that petitioners
failed to carry their burden of proof wth regard to
conpliance with Rural Plan Policy 6 is supported by evidence
on which a reasonable person would rely. Clearly,
petitioners have failed to denonstrate they have carried

their burden on this point as a matter of law. Jurgenson v.

Uni on County Court, 42 Or App 505, 600 P2d 1241 (1979).

The fifth assignnment of error is denied.
REMAI NI NG ASSI GNMVENTS OF ERROR

The county's decision denies petitioners' request for a
plan map anmendnent. That decision nust be sustained if
there is a single adequate basis for denying the request.

See e.qg. Portland City Tenple v. Clackamas County, 11 O

LUBA 70, 78 (1984); Weyerhaeuser v. Lane County, 7 O LUBA

42, 46 (1982). Thus, even if the other basis given by the
county for denying the request is faulty in sone way, that
woul d provide no basis for reversal or remand. W therefore
do not consider petitioners' remaining assignnents of error.

The county's decision is affirnmed.
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