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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FRI ENDS OF BRYANT WOODS PARK,
LEAGUE OF WOVEN VOTERS OF WEST
CLACKAMAS COUNTY, CHILD S

NEI GHBORHOOD ASSOCI ATI ON, SI GNE
Bl RGE, ROBERT ELLI SON, JANI CE
ELLI SON, CONNI E EMVONS, DAVI D
GEORGE, JANET HOLBROOK, RI CHARD
LAVI NE, SHERRY PATTERSON and
CHRI STI NE ROTH,

Petitioners, LUBA No. 93-108

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

VS. FI NAL OPI NI ON
AND ORDER
CITY OF LAKE OSWEGO
Respondent ,
and
Rl VERVI EW PARK PARTNERS,
| nt ervenor - Respondent . )

Appeal from City of Lake Oswego.

Robert L. Liberty, Portland, filed the petition for
review and argued on behalf of petitioners.

Jeffrey Condit, City Attorney, Lake Oswego, filed a
response brief and argued on behalf of respondent.

WIlliam C. Cox, Portland, filed a response brief and
argued on behalf of intervenor-respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 11/ 10/ 93

You are entitled to judicial review of this Order.



1 Judicial review is governed by the provisions of ORS
2 197.850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a city council decision approving a
55-1 ot residential planned unit devel opnment (PUD), including
variances to city cul-de-sac |l ength and wetl ands devel opnment
st andar ds.

MOTI ON TO | NTERVENE

Ri verview Park Partners, the applicant below, noves to
intervene in this appeal proceeding on the side of
respondent. There is no objection to the notion, and it is
al | owed.

FACTS

The subject property is undeveloped and consists of
30.3 acres designated and zoned Single Fam |y Residential
(R-10). Portions of the subject property are designated as
wet | ands or 100-year fl oodpl ain. There are 8.16 acres of
wetl ands (7.96 acres classified as "essential" wetlands and
0.2 acres classified as "non-essential" wetlands), |ocated
primarily in the northern and western portions of the
property. The property is partially wooded, including
significant groves of mature fir trees.

Chil ds Road abuts the subject property to the north
Across Childs Road from the eastern half of the subject
property is Bryant Wods Park. Uni nproved Canal Road abuts
the subject property to the east, separating it from the

Oswego Canal . Dogwood Drive abuts the subject property to
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t he south. Across Dogwood Drive is a row of single famly
dwellings along the north side of the Tualatin River.
Sycanore Drive abuts the subject property to the west. An
undevel oped right-of-way for Vine Maple Street bisects the
subject property from Childs Road on the north to Dogwood
Drive on the south.

The subject property was annexed to the city in 1989.
I n subsequent decisions, the city council applied the R10
zone, which has a 10,000 sg. ft. mninmm | ot size, to the
subj ect property, but limted the maxi nrum all owabl e density
on certain portions of the property. Under these decisions,
t he maxi nrum al | owabl e density of devel opnent on the subject
property is 74 lots. In 1990, the city approved a 32-1ot
residenti al PUD on the subject property (1990 PUD)
However, the 1990 PUD was never devel oped, and its approval
expired.

On August 3, 1992, intervenor filed its application for
t he proposed 55-lot residential PUD. Under intervenor's
proposal, the 55 lots will be clustered on the southern and
eastern portions of the property. A total of 13.69 acres in
the northern and western portions of the subject property,
i ncl udi ng approxi matel y 7.8 acres of t he desi gnat ed
wet |l ands, will be preserved as park/open space. This area
wll form part of a "wildlife corridor”™ connecting Bryant
Whods Park to the northeast with the Tualatin River corridor

to the sout hwest.
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Access to the PUD is proposed to be from Canal Road,
via a J-shaped cul -de-sac approximately 2,600 ft. in length
(Riverview Drive). The proposal includes inproving Canal
Road and its intersection with Childs Road and relocating
the intersection of Canal and Childs Roads slightly to the
west . The proposal also includes <construction of an
approximately 100 ft. section of Vine Maple Street at the
sout hern edge of the property, connecting Dogwood Drive to
approximately the mdpoint of Riverview Drive. However,
| ocked barriers will be used to Iimt wuse of Vine Maple
Street to enmergency vehicle access.

The <city Developnent Review Board (DRB) approved
intervenor's application. The DRB decision included
approval of wvariances to Lake Oswego Code (LOC) 44.390,
which limts the | ength of cul-de-sacs to 1,000 ft. It also
i ncl uded approval of a variance to Lake Oswego Devel opnent
St andar ds (LODS) 4.020, whi ch limts devel opnent of
essential wetlands.

Petitioners appealed the DRB decision to the city
counci | . Wth one exception not relevant to this appeal
the city council review was based on the evidentiary record
establ i shed before the DRB. The city council affirnmed the
DRB decision, with two additional conditions of approval
Thi s appeal foll owed.

FI RST AND THI RD ASSI GNMENTS OF ERROR

The city's approval of cul-de-sac length and wetl and
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protection variances is subject to the variance standards
established by LOC 49.510. LOC 49.510(1)(C) inposes the

foll ow ng approval standard:

"The request is the mninmum variance necessary to
make reasonabl e use of the property;.;"

In these assignments of error, petitioners challenge
the city's interpretation of LOC 49.510(1)(C) in the
chal | enged deci si on. Petitioners argue t hat
LOC 49.510(1)(C) does not require a determ nation of whether
the proposed use, in the abstract, is "reasonable," but

rather whether there is any alternative use of the subject

property, requiring a |l esser variance, that is "reasonable."
According to petitioners, regardl ess of whether the proposed
55-1ot PUD is a reasonable use of the subject property,
LOC 49.510(1)(C) is not satisfied if sone other use of the
subj ect property (e.g., a PUD with fewer than 55 lots),
requiring a cul-de-sac shorter than that proposed here,
would be a reasonable use of the property. Petitioners
argue the city's interpretation that LOC 49.510(1)(C) is
satisfied by determ nations that the proposed use of the
property is reasonable, and the requested variance is the
m ni mum vari ance necessary to allow that use, is "clearly
wrong," because under this interpretation LOC 49.510(1)(C
woul d be satisfied by any proposed vari ance.

Petitioners also argue the city's interpretation of

LOC 49.510(1)(C) is unreasonable because it is inconsistent
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with an earlier city interpretation of the sanme provision --

an interpretation affirmed by this Board in Roberts v. City

of Lake Oswego, 23 O LUBA 302 (1992). According to

petitioners, in Roberts, the city found a variance to a
street frontage standard for a partition creating one new
lot did not satisfy LOC 49.510(1)(C), because the existing
use of the subject property for one dwelling was a
reasonabl e use and, therefore, a variance was not necessary
to put the property to reasonable use. Petitioners argue
that in Roberts, the city found devel opnent at 50% of the
density allowed wunder the LOC was a reasonable use.
Petitioners also argue that in Roberts, unlike the present
case, the city conpared the potential use of the subject
property wthout a variance to the proposed use with a
vari ance, in determ ning whether LOC 49.510(1)(C) was net.
The city argues this Board previously determ ned the
LOC 49.510 variance standards are not traditional, strict
vari ance st andar ds, and specifically f ound t hat
LOC 49.510(1)(C) does not require a variance to be the
m ni mum necessary to make sone beneficial use of the subject

property. Sokol v. City of Lake Oswego, 20 O LUBA 429,

441-42 (1989). According to the city, in Sokol, LUBA agreed
with the city's interpretation that LOC 49.510(1) (0O
required a determnation that (1) the proposed partition of
undevel oped land to create three residential |ots was a

reasonable wuse of the property, and (2) the proposed
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variance was the m ni mum necessary to allow that use.!?

The city further argues that its interpretation of
LOC 49.510(1)(C) in Roberts is not inconsistent with its
interpretation of LOC 49.510(1)(C) in this case. The city
maintains its decision in Roberts did not establish any
general rule that 50% of allowable density is a reasonable
use, but rather was based on the specific facts of that
case. The city contends that dividing a parcel wth an
existing dwelling into two parcels is quite different from
di vi di ng undevel oped property to create a 55-1ot PUD. 2

This Board is required to defer to a | ocal governnent's
interpretation of Its own or di nances, unl ess t hat
interpretation is contrary to the express words, policy or

context of the |ocal enactnent. Clark v. Jackson County,

313 Or 508, 514-15, 836 P2d 710 (1992). This neans we nust
defer to a local government's interpretation of its own
enactnments, unless that interpretation is "clearly wong."

Goose Holl ow Foothills League v. City of Portland, 117 O

App 211, 217, 843 P2d 992 (1992); West v. Clackamas County,

lln Sokol, we wultimately concluded the city had not adequately
denonstrated that the second part of the standard was satisfied. Sokol ,
supra, 17 Or LUBA at 443.

2The city also argues its application of LOC 49.510(1)(C) in Roberts was
affected by the fact that in Roberts it determ ned under LOC 49.510(1)(A)
that denial of the requested variance would not create an "unnecessary
hardship," i.e. that the variance was not necessary to achieve reasonable
use of the subject property. The city points out that in this case, by
contrast, it found the "unnecessary hardshi p" standard of LOC 49.510(1)(A)
was net, and petitioners do not challenge that deternination.
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116 Or App 89, 93, 840 P2d 1354 (1992).

There is no dispute that in granting the cul-de-sac
| ength and wet | and protection vari ances, t he city
interpreted LOC 49.510(1)(C to require that (1) the
proposed use be a reasonable use of the subject property,
considering the property's zoning designation and applicable
environnmental and safety standards inpacting achi evenent of
the density otherw se allowed under the zoning designation;
and (2) the requested variance be the m ni num necessary to
allow the proposed use. Record 27-30, 40-42. Thi s
interpretation is not inconsistent with the words, policy or
context of LC 49.510(1)(C) and, therefore, we defer to it.

One additional point nmerits comment. There can easily
be nobre than one local governnent interpretation of a
particular code provision that is not "clearly wong."

Under C ark, supr a, any of these interpretations is

affirmabl e. Neverthel ess, we have previously said we do not
believe Clark allows a |local government arbitrarily to vary
its interpretation of an approval standard when acting on

permt applications. Smth v. Clackams County, O LUBA

(LUBA No. 93-036, July 13, 1993), slipop 5 n 1.
However, it has not been shown here that the city is acting
arbitrarily.

The city's interpretation of LC 49.510(1)(C) in the
chal l enged decision is consistent with its interpretation of

t hat provision in Sokol, supra. The city appears to have
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taken a different approach to analyzing conpliance wth

LC 49.510(1)(C) in Roberts, supra. However, the situation

in Roberts was very different from that in this case. I n
Roberts, the subject property was already developed with a
resi dence and had only two possible uses -- either as one
residenti al ot or two. W cannot say the «city's
interpretation of LC 49.510(1) (0O in Roberts actually
conflicts with its interpretation in this case and in
Sokol .3 However, even if it did, we would sinply have a
situation where the city's interpretation of LC 49.510(1)(C)
is consistent with one previous city interpretation of that
provision and is inconsistent wth another. We do not
believe that is sufficient, in and of itself, to provide a
basis for reversal or remand.

The first and third assignnents of error are deni ed.
SECOND ASSI GNMENT OF ERROR

Access to the 55-lots of the approved PUD would be
provided from Canal Road via Riverview Drive, a cul-de-sac
2,600 ft. in length, 1,600 ft. longer than the 1,000 ft.
cul - de-sac | engt h [imt est abl i shed by LOC 44. 390.
Record 1086. In this assignnent of error, petitioners
chal l enge the adequacy of, and evidentiary support for, the
city's findings denmonstrati ng conpl i ance W th

LC 49.510(1)(C with regard to the «cul-de-sac |ength

3No issue of alleged inconsistency with the city's prior interpretation
of LOC 49.510(1)(C) in Sokol was raised or discussed in Roberts itself.
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vari ance. 4

A Reasonabl e Use

Petitioners <contend the <city failed to detern ne
whether a PUD with fewer than 55-1ots would be a reasonable
use of the subject property. Petitioners argue the city's
findings that a 55-lot PUD is a reasonable use of the
subj ect property (Record 28-29) are not relevant to
determ ni ng whether sone |esser nunber of |ots would reduce
the variance required while still permtting "reasonable
use" of the subject property. Petitioners also contend
there is no evidence in the record that a |esser number of
lots would not constitute reasonable use of the property.
Petitioners point to the fact that the city previously
approved a 32-lot PUD for the same property.

Under the city's interpretation of LOC 49.510(1)(C,
which we affirmsupra, it is required to determ ne whether a
55-lot PUD is a reasonable use of the subject property,
consi deri ng t he property's zoni ng and appl i cabl e
envi ronnental and safety standards inpacting achi evenent of

the density otherw se allowed under that zoning.®> Under the

4Under this assignment of error, petitioners contend several findings

are "true but irrelevant.” Petition for Review 27-28. I ncl udi ng
irrelevant findings in a decision is not, of itself, a basis for reversa
or remand. We address below only those arguments of petitioners that

provi de a potential basis for reversal or renand.

SPetitioners do not challenge the adequacy of the findings or
evidentiary record to support the city's determnation that 55-lots is a
reasonabl e use of the property.
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city's interpretation of LOC 49.510(1)(C), its decision is
not required to be supported by findings and evidence that
fewer than 55-lots is not a reasonable use of the property,
or that the cul-de-sac |ength variance could not be reduced
if there were fewer than 55 |ots.

Thi s subassi gnnent of error is denied.

B. M ni mum Vari ance Necessary

Under the city's interpretation of LOC 49.510(1)(C), it
is required to determne the requested variance is the
"m ni num variance necessary"” to allow the proposed 55-1ot
PUD. Petitioners challenge the evidentiary support for the
follow ng finding:

"* * *  Alternative street designs were considered
which could have generated at |least the sane
nunber of lots but were rejected, because of
envi ronment al and safety concerns. * k *x"6
Record 28.

The <city argues the challenged decision contains
addi tional findings, not challenged by petitioners, which
explain further the city's bases for rejecting alternative
street designs. Record 24- 26. The city also argues the
proposed PUD mnim zes the variance required by providing
enmergency access from Dogwood Drive via the stub of Vine

Mapl e Street. The challenged decision interprets the

6petitioners also argue this finding is inadequate, because it fails to
address whether alternative street designs serving fewer Iots would require
Il ess of a variance. However, as we explained above, under the city's
interpretation of LOC 49.510(1)(C), such findings are not required.
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pur pose of the cul-de-sac length limtation in LOC 44.390 to
be assuring access for energency vehicles. Record 25. The
city argues the proposed PUD mnimzes the requested
vari ance because, wth enmergency vehicle access via Vine
Mapl e Street, no section of the proposed cul-de-sac is nore
than 1,000 ft. from an energency vehicle access point.
Therefore, according to the city, reducing the Iength of the
cul -de-sac would not reduce the variance required. The city
argues its determnation that no alternative street design
would mnimze the cul-de-sac length variance required is
supported by substanti al evidence at Record 1079-1112,
1153- 1237 and 2717-76. Intervenor also cites Record 107 and
1237- 39.

LOC 44. 390 (Length of Cul s-de-Sac and Dead End Streets)

st at es:

"A cul -de-sac or dead end street shall be as short
as practicable, but in no event nore than 300
metres [sic] (1000 feet) in |ength. A cul -de-sac
shall provide a turnaround w thout the use of a
driveway. * * *"

The city does not contend the construction and use of
Vine Maple Street for enmergency vehicle access will make the
proposed cul-de-sac comply wth the cul-de-sac I|ength
limtation of LOC 44.390. Rat her, the city contends use of
Vine Mple Street for energency access nmninmzes the
variance from LOC 44.390 required for the proposed
cul -de-sac, because it construes the purpose of LOC 44. 390

to be the provision of adequate energency vehicle access.
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However, the city cites nothing in the wording or context of
LOC 44.390 establishing that 1its purpose is to provide
adequat e energency vehicle access. Therefore, we disagree
with the city that providing access for energency vehicles
via Vine Maple Street mnimzes the variance required.
Reducing the Ilength of the proposed cul-de-sac would
mnimze the variance required, and the city has not
expl ai ned why the cul -de-sac cannot be shortened.

The city correctly points out that additional findings,
not chal |l enged by petitioners, explain nore fully the city's
reasons for not providing access to the proposed PUD
directly from Childs Road, or from Sycanore Avenue or
Dogwood Drive. However, petitioners chall enge the
evidentiary support for the city's ultimate finding that
LOC 49.510(1) (0O IS satisfied because t here IS no
alternative street design that would mnimze the cul -de-sac
| ength variance required.

Petitioners cite no evidence in the record on this
issue. |In response to petitioners' contention, the city and
intervenor (respondents) cite over 200 pages of materi al
197 of which consist of the entire applicant's submttal and
rebuttal and all staff reports in the record. Respondent s
do not identify where in these docunents relevant materi al
is |ocated or explain why those docunents are rel evant.

It is the parties' responsibility to identify the

evidence in the record that supports their position. Ecki s
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V. Linn County, 110 O App 309, 313, 821 P2d 1127 (1991).

It is not apparent that there is evidence in these docunents
supporting respondents' position, and we decline to search
t hrough 197 pages | ooking for such evidence.

The additional items in the record cited by respondents
are a page from the transcript of the <city council's
April 13, 1993 hearing and a Iletter from intervenor's
consultant to the Division of State Lands and Departnent of
Fish and Wldlife (DSL letter). The transcript does not
hel p respondents. In it a city staff nenber states the DRB
considered alternative access designs that would have
generated the sanme nunber of Ilots, but those alternative
access designs are not described in the record. Record 107.
The DSL letter states that an unidentified proposed access
road was found to be wunacceptable because of inpacts on
wet | ands and that an access to the site from Canal Road is
avai |l abl e. Record 1237-39. It does not, however, say
anyt hi ng about cul -de-sac | ength. We concl ude the evidence
in the record to which we are cited is not evidence upon
whi ch a reasonabl e person would rely to determ ne that there
is no alternative street design requiring a |esser variance

that could serve a 55-1ot PUD on the subject property.’

W note the city specifically found that if the proposed section of
Vine Maple Street connecting Dogwod Drive and Riverview Drive were a
through street (i.e. were not restricted to enmergency vehicle access only),
no variance from the cul-de-sac length lintation of LOC 44.390 would be
required. Record 25. In view of this finding, which is not challenged by
petitioners, the city's deternmnation that alternative street designs would
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Thi s subassi gnnent of error is sustained, in part.

The second assi gnnment of error is sustained, in part.
FOURTH ASSI GNMENT OF ERROR

LODS 4.020 Ilimts devel opnent wthin "essential”
wet | ands. The city determ ned the proposed PUD requires a
variance from LODS 4.020 for 0.22 acre of essential
wet | ands. Record 35-37. The inpacted essential wetlands
include 0.10 acre located on the subject property that wll
be filled in order to nmove Canal Road slightly to the west,
at its intersection with Childs Road. The additional 0.12
acre of off-site essential wetlands affected is on the north
side of Childs Road, and wll be inpacted by inprovenents
required to Childs Road at its intersection with Canal Road.
I d.

In this assignnment of error, petitioners challenge the
adequacy of, and evidentiary support for, the ~city's
findings denonstrating conpliance with LC 49.510(1)(C) wth
regard to the wetland protection variance.

Petitioners first argue the findings are inadequate
because they fail to address whether fewer than 55 lots is a
reasonabl e use of the property, or whether a PUD with fewer
than 55 lots would require a smaller variance, i.e. would
require that |ess essential wetlands be filled. However, as

we explained above, wunder the city's interpretation of

not mninze the variance nust be supported by substantial evidence that
this section of Vine Maple Street cannot be used as a through street.
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LOC 49.510(1)(C), its decision is not required to be
supported by findings that fewer than 55-lots is not a
reasonable wuse of the property, or that the wetland
protection variance could not be reduced if there were fewer
than 55 | ots. Rat her, its findings must denonstrate that
the wetland protection variance requested is the mninmum
vari ance that would allow the proposed 55 | ot use.

Petitioners next challenge the follow ng findings:

"[ S] eeki ng access in any other |ocation would have
had a greater inpact on the wetland, would have
resulted in the destruction of other natural
features, and/or would have required a variance to
other City Code requirenments (Preservation of
Stream Corridors, LODS Section 3).

"[Intervenor's road |ocation] design inproves the
Canal Road location in relation to the canal
wldlife and stream corridor. The steep sided
canal when related to the present |ocation of
Canal Road is less appealing as a wldlife

corridor than wll be the case when a |arger
buffer between the canal and the road is created
by [intervenor's] road | ocati on desi gn. "

Record 40-41.
Petitioners argue t hese findi ngs are i npermn ssi bly
conclusory and contend the <city's determnation that
alternative access locations would not result in a |esser
variance is not supported by substantial evidence in the
record.

We understand petitioners to contend the above quoted
findings are inperm ssibly conclusory because they do not
adequately explain the basis for the <city's ultimte

conclusion that alternative access designs would not result
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in a |lesser variance being required. However, we need not
determ ne whether the findings cited by petitioners, of
t hensel ves, are inperm ssibly conclusory. When consi dered
together with other findings in the challenged decision
cited by the city, the findings adequately explain why the
city believes the relocation of Canal Road is required and
that the requested wetland protection variance is the
m ni mum variance necessary to allow reasonable use of the
property. For instance, other findings state relocation of
Canal Road inproves sight distance at the intersection with
Chil ds Road for safety purposes, conplies with a requirenent
of LODS 3.020 that developnent not occur within a 25 ft.
buffer area adjacent to the Oswego Canal and preserves a
maj or stand of mature trees. Record 36-38.

We  next consi der petitioners' challenge to the
evidentiary support for the <city's determnation that
alternative access designs would not require a |esser
vari ance. Petitioners cite no evidence in the record on
this issue. Respondents <cite 551 pages of material,
including the entire applicant's submttal and rebuttal, all
staff reports in the record, the entire staff report on the
1990 PUD, the 1989 and 1992 wetl and delineation reports in
their entirety, and nunerous entire reports on geology,
fl oodpl ai ns, water quality, archaeology, traffic inpacts and
ot her issues. Record 1079-1112, 1113- 1537, 2717-79,
2891-2918. Respondents do not identify where in these
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docunments relevant material is located or explain why these
docunents are rel evant.

As we stated above, it is the parties' responsibility
to identify the evidence in the record that supports their

position. Eckis v. Linn County, supra. It is not apparent

to us that there 1is evidence supporting respondents'’
position in these docunents, and we decline to search
t hrough 551 pages | ooking for such evidence.

The fourth assignment of error is sustained, in part.
FI FTH ASSI GNMENT OF ERROR

LOC Chapter 44 (Subdivisions) contains the follow ng

provi si on:
"Vari ances
"When, in the judgnent of the decision-nmaking

body, strict conpliance with the standards of this
chapter would inpose an undue hardship on the
devel oper when conpared to developers of simlarly
situated property, the decision-making body my
grant variances to the extent required to render
substantial justice. Any variance granted shall
be the mninmum required and may be denied or
condi ti oned where necessary to achieve substanti al
conpliance with the objectives and purposes of
this chapter."” LOC 44. 396.

Petitioners contend the <city erred by approving a
variance to the cul-de-sac length limt of LOC 44.390
wi t hout applying LOC 44. 396.

A. Wai ver

Respondents contend petitioners did not raise the issue

of conmpliance with LOC 44.396 below, as is required by
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ORS 197.763(1).8 Petitioners ar gue under
ORS 197.835(2)(a),% they may raise new issues before this
Board, because the city did not conply with the procedura
requi renents of ORS 197.763 below. Petitioners specifically
contend the notice of hearing required by ORS 197.763(3) did
not list the applicable criteria from the city's
conprehensi ve plan and ordi nances that apply to the subject

application, as required by ORS 197.763(3)(b). 10

© 00 N o g A~ wWw N Pk

The notice miled to neighboring property owners

[ERN
o

regarding the DRB's evidentiary hearing on the proposed PUD

[ERN
[ —

states that the applicant requests variances from LOC 44. 390

[ERN
N

and LODS 4.020(2), but does not otherwise "list" applicable

B8ORS 197.763(1) provides, in relevant part:

"An issue which may be the basis for an appeal to [LUBA] shal
be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the | ocal governnent. * * **

90RS 197.835(2) provides:

"Issues [raised before LUBA] shall be linmted to those raised
by any participant before the local hearings body as provided
by ORS 197.763. A petitioner may raise new issues to [LUBA]
if:

"(a) The local governnent failed to foll ow the requirenents of
ORS 197. 763[ ]

Tx % % * %"

100RS 197.763(3)(b) provides that the notice of hearing required to be
mailed to the applicant, <certain property owners and neighborhood
organi zati ons rmnust:

"List the applicable criteria from the ordinance and the plan
that apply to the application at issue[.;"
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approval criteria from the city's plan and ordinances.

Rat her, the notice contains the foll ow ng statenent:

"The conplete application, applicable standards,
and other information are available for public
review at the Planning Departnment, 3rd floor, City
Hall." (Enphasis added.) Supp. Record 34.

Respondents argue the above statenent is the equival ent of
t he "list" of applicabl e st andar ds required by
ORS 197.763(3) (b).

We previously determned that a statenent in the | ocal
governnent notice of hearing required by ORS 197.763(3), to
the effect that the applicable criteria can be reviewed at

the local governnent planning office, "does not constitute

listing the applicable criteria, as is required Dby
ORS 197.763(3)(b)." Murphy Citizens Advisory Comm .
Josephi ne County, O LUBA _ (LUBA No. 93-024, My 11

1993), slip op 5. Consequently, we conclude the city failed
to conmply wth the requirenents of ORS 197.763, and
petitioners may raise new issues in this appeal.

B. LOC 44. 396

Petitioners contend the city erred by approving a
variance to the <cul-de-sac length |limt of LOC 44.390
wi t hout finding that conplying with LOC 44. 390 "woul d i npose
an undue hardship on the developer when conpared to
devel opers of simlarly situated property,” as is required
by LOC 44.396.

Respondents concede the challenged decision does not
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address LOC 44.396 or its applicability to the subject
application. Respondents argue, however, that it is clear
the variance standards of LOC 49.510 supersede those of
LOC 44. 396. Respondents point out Chapter 49 was added to
the LOC by Ordinance No. 1807, adopted Septenber 15, 1981.
Respondent's Brief App-35 to App-41. Al t hough Ordi nance
No. 1807 nodified or repealed sone provisions of LOC
Chapter 44, it did not anend or repeal LOC 44.396. However,
respondents contend Section 22 of Ordi nance  No. 1807
(entitled "Intent") clearly establishes that in this

i nstance LOC 44. 396 has been superseded by LOC 49.510:

"It is intended by the City Council that the
provi sions adopted by Section 1 of this ordinance
[LOC Chapter 49], and the devel opnent standards
adopted pursuant thereto [the LODS], are to be the
provi si ons of t he [ LOC] whi ch govern all
devel opnent made subject to those provisions.
Therefore, it is the Council's intent that all
conflicting provisions of the [LOC] are superceded
[sic], whether or not such conflicting provisions
are specifically repealed by Section 24 of this
or di nance. The City Manager shall apply this
general statenment of intent in the adm nistration
of the provisions of Section 1 of this ordinance."

Determ ni ng whether and how LOC 44.396 applies to the
subj ect appl ication requires interpretation of its
provi sions, as well as those of LOC 49.510 and Section 22 of

Ordi nance No. 1807. In Weeks v. City of Tillanpok, 117 O

App 449, 453, 844 P2d 914 (1992), the court of appeals

expl ained that Clark v. Jackson County, supra, requires that

this Board not interpret a |ocal governnent's ordinances in
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the first instance, but rather review the | ocal governnment's
interpretation of its ordinances. The court of appeals
recently reenphasized that failure of the |ocal governnent
to make the initial interpretation of |ocal regulations is

al nost al ways a basis for remand. Gage v. City of Portland,

123 Or App 269, 274-75, ___ P2d ___ (1993).11 Thus, we must
remand the decision to the city for it to interpret its
ordi nance provisions in the first instance.

The fifth assignnent of error is sustained.
SI XTH ASSI GNMENT OF ERROR

Petitioners contend LODS 4.020 prohibits non-wetland
dependent devel opnent in essential wetlands, as was found in

Forest Highlands Neigh. Assoc. v. City of Lake Oswego,

9 O LUBA 278, 294 (1983). According to petitioners, this
means that a variance to LODS 4.020 for a non-wetland
dependent use cannot be granted in any circunstances.
Petitioners argue that a previous city decision, included in
the record here, adopted such an interpretation of the
rel evant LOC and LODS provisions. Record 1881-91.

Petitioners argue the city is required to adhere to its

11The court described the possibility of an exception as foll ows:

ok ok W do not foreclose the possibility that, in sone
cases, the local provisions on which a party relies may be so
clear in their nmeaning or so tenuously related to the issues
that a remand for a local interpretation would be an enpty act.
* ¥ *"  Gage, supra, 123 O App at 275.

However, this is not such a case.
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prior interpretation. Petitioners also argue the chall enged
decision fails to address this issue or interpret LODS 4.020
in this regard. 12

Respondents argue that a nenorandum by the «city
attorney at Record 2869-70 provi des t he necessary
interpretation of <city <code provisions wth regard to
whet her a variance to LODS 4.020 can be approved for a
non-wet | and dependent use. According to respondents, this
menor andum was adopted as part of the DRB findings, and the
DRB findings in turn were adopted by the city council .13

Petitioners argue that the portion of the DRB findings

in question was superseded by the findings adopted by the

city council. We agree with petitioners. Initially, the

city council decision adopts the DRB findings as the basis

for its decision. Record 18. However, the "Wetl and
Vari ance" portion of the city council decision begins as
foll ows:
"The City Council hereby replaces sonme of the
findings and conclusions of the DRB regarding the
issue of a wetland variance. The specific DRB

findings and conclusions that are replaced wth
the following findings and conclusions * * * are
identified by the sanme headings used by the City
Council in this docunent. Those findings and

12There is no dispute that the challenged decision approves a variance
to LODS 4.020 for a non-wetland dependent use.

13In view of our disposition of this assignment of error, we do not
consi der whether the DRB findings are adequate to incorporate the city
attorney's nenorandum as findings. See Gonzalez . Lane County,
24 Or LUBA 251, 258-59 (1992).
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concl usi ons are generally found at [ Record

620-24]." (Enphasis added.) Record 35.
The DRB findi ngs on "Wet | and Vari ance" at
Record 620- 24, including the finding <citing the city

attorney's nenorandum have the sanme headings as the city
council's findings on "Wtland Variance" at Record 35-47.
Thus, the DRB findings at Record 620-24 were replaced by the
city council findings at Record 35-47.

We conclude the chall enged decision does not interpret
the relevant <city ordinance provisions wth regard to
whet her a variance to LODS 4.020 can be approved for a
non-wet | and dependent use. Accordingly, the decision nust
be remanded for the city to make such an interpretation in
the first instance.

The sixth assignment of error is sustained.

The city's decision is remnded.
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