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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
BHAGWATI PODDAR
Petitioner,
VS.
LUBA No. 93-120

CI TY OF CANNON BEACH,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
TOLOVANA | NN CONDOM NI UM UNI' T
OWNERS ASSOCI ATI ON,
| nt er venor - Respondent . )

Appeal from City of Cannon Beach

Bhagwati Poddar, Astoria, filed the petition for review
and argued on his own behal f.

No appearance by respondent.

P. Stephen Russell, Il1l, Portland, filed the response
brief and argued on behalf of intervenor-respondent. Wth
hi mon the brief was Copel and, Landye, Bennett & Wl f.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 01/ 13/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 ~N oo o b~ w N P

N N NN R R R R R R R R R R
W N P O © 0O N o O M W N L O

Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a city council order determ ning the
Tolovana Inn is a notel and, therefore, is not subject to
city regulations governing the short term rental of
dwel I i ngs.
MOTI ON TO | NTERVENE

Tol ovana I nn Condom nium Unit Omers Association noves
to intervene on the side of the respondent in this appeal
proceeding. There is no objection to the notion, and it is
al | owed.
FACTS

On February 3, 1992, the city manager wwote a letter to
i ntervenor advising that the Tolovana Inn is not subject to
the requirenents of city Ordinance No. 92-1.1 No notice was
given of the city manager's deci sion. On Decenber 3, 1992,
petitioner | earned of the city manager' s deci si on.
Thereafter, petitioner appealed the city manager's deci sion
to the planning conm ssion. After a de novo evidentiary
heari ng, the planning comm ssion affirned the city manager's
deci si on. Petitioner appealed to the city council. The
city council did not accept new evidence. However, it

provided an opportunity to present argunent based on the

lordinance No. 92-1 restricts the short termrental of dwellings.
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existing record.2 Thereafter, the city council adopted the
chal l enged decision affirmng the planning conmm ssion's
deci sion, and this appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioner argues the city manager had no authority to
wite a letter to intervenor advising it that the Tol ovana
Inn is not subject to the requirements of Ordinance
No. 92-1. As we understand it, petitioner contends the
di sputed letter is a land use decision and, although the
pl anni ng conm ssion and city council have authority to nake
| and use decisions, the city nanager does not have such
aut hority.

The chal |l enged decision is a city council decision that
is based on an appeal from a decision of the planning
conmm ssi on. Petitioner states it was not possible for the
planning comm ssion and city council to adopt a fair
decision after the city manager wote the disputed letter
However, in the absence of evidence to the contrary, we wll
not presunme the disputed letter influenced the planning
comm ssi on and city council's subsequent deci si ons
concerning the status of the Tolovana Inn, as petitioner
asserts. Petitioner has not established the planning
comm ssion and city council were incapable of mking a

deci sion based on the evidence and argunent presented and,

2petitioner did not appear at either the planning commission or city
council hearing.
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t herefore, does not establish bias. 1000 Friends of Oregon

v. Wasco Co. Court, 304 O 76, 742 P2d 39 (1987), cert den

486 US 1007 (1988); Cumm ns v. Washington County, 110 Or App

468, 823 P2d 438 (1992).

Al t hough the challenged decision affirns and ratifies
the terms of the disputed city manager's letter, the
chal l enged deci si on, not the <city nmanager's letter,
constitutes the city council's decision. Petitioner does
not explain how the city manager's alleged initial |ack of
authority to wite the disputed letter to intervenor affects
the validity of the chall enged decision, and we do not see
that it does. This assignnment of error provides no basis
for reversal or remand of the chall enged deci sion.

The first assignnment of error is denied.

SECOND AND FOURTH ASSI GNVENTS OF ERROR

Under these assignnents of error, petitioner argues the
city manager's failure to provide notice of the disputed
letter violates ORS 197.763(2)3 and constitutional

requi renents.

3ORS 197.763(2) requires a local government to provide notice of
quasi-judicial land use hearings to certain persons. ORS 227.175(10) (a)
allows a city to make decisions on certain applications for devel opnent

approval w thout a hearing. However, in that case, the city mnust provide
notice of the decision in the manner provided by ORS 197.763 and an
opportunity for a |ocal appeal. Consi dered together, ORS 197.763(2) and

227.175(10)(a) require the city to give notice of the city manager's
deci sion, and an opportunity to appeal that decision, to those persons who
woul d be entitled to notice under ORS 197.763(2).
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A ORS 197.763(2)

Al t hough petitioner was not provided notice of the city
manager's decision, there is no dispute that petitioner was
provided with an opportunity to appeal the city manager's
deci sion and proper notice of the planning conm ssion and
city counci | pr oceedi ngs. Petitioner's al | egati on
concerning a violation of ORS 197.763(2) in this case
amounts to an allegation of procedural error. LUBA may only
reverse or remand a challenged decision on procedural
grounds where the error causes prejudice to petitioner's

substantial rights. ORS 197.835(7)(a)(B); Stockwell v.

Cl ackamas County, 24 Or LUBA 358 (1993). Assuming the city

manager's failure to provide petitioner with notice of the
di sputed letter violates the notice requirenents of
ORS 197.763(2), petitioner does not explain how such an
error prejudices his substantial rights, and we do not see
that it does.

Thi s subassi gnnent of error is denied.

B. Constitutional Clains

Petitioner argues the city nmanager's decision results
in injury to his property interests. Petitioner contends
the city's failure to provide him with notice of the
di sputed city manager's letter violates the "due process
clause of the 14th Anmendnent to the U S. Constitution.”
Petition for Review 21. However, there is no dispute that

petitioner received proper notice of all planning comm ssion
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and city council proceedi ngs. W fail to see how
petitioner's due process rights are prejudiced by the

failure to provide notice of the city manager's deci sion.

Furt her, petitioner's constitutional cl ai ns are
undevel oped and nonspecific. LUBA has consistently held it
w |l not consider clains of constitutional violations where

the parties raising such clains do not supply I egal argunment

in support of their clains. Guber v. Lincoln County, 16 O

LUBA 456 (1988); Mbile Crushing Conpany v. Lane County,

11 O LUBA 173, 182 (1984). Ther ef ore, petitioner's
constitutional clains provide no basis for reversal or
remand of the chall enged deci sion.

Thi s subassi gnnent of error is denied.

The second and fourth assignnents of error are deni ed.
THI RD ASSI GNVENT OF ERROR

This assignnment of error is based on the faulty prem se
that the challenged decision approves a zone change.*
Petitioner makes a nunber of argunents concerning the
i npropriety of having a "motel” in a residential zone and
ot her reasons why such a zone change decision would be
i nproper or unw se. However, the chall enged decision is the
city's interpretation of Ordinance No. 92-1 as it applies to
the Tol ovana I nn. It is not a zone change decision.

Therefore, petitioner's argunents under this assignnment of

4The property upon which the Tolovana Inn is located is zoned High
Density Residential.
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error provide no basis for reversal or remand of the
chal | enged decision.>

The fourth assignment of error is denied.
CONCLUSI ON

During the oral argunent in this appeal all parties
agreed, and we understand from petition for review, there is
no issue in this appeal concerning the correctness of the
city's determnation that the Tolovana Inn qualifies as a
motel and is not subject to the requirenments of Ordinance
No. 92-1. Therefore, we do not decide this issue here.
Petitioner's assignnents of error provide no basis for
reversal or remand of the chall enged deci sion.

The city's decision is affirmed.

SPetitioner includes argunents under this assignment of error that the
city code required the city to provide himw th notice of the disputed city
manager's letter. However, as we explain above, the city's failure to
provide petitioner with notice of the city manager's letter provides no
basis for concluding petitioner's substantial rights to a fair hearing
concerning the nature of the Tolovana Inn were prejudiced. This is because
after the disputed letter was nmiled, the city provided petitioner with an
opportunity to appeal the city manager's decision, proper notice of a
hearing before the planning conm ssion, a de novo evidentiary hearing
before the planning comr ssion, an appeal to the city council and a hearing
before the city council
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