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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
PETER STERN
Petitioner, LUBA No. 93-041

FI NAL OPI NI ON
AND ORDER

VS.

CITY OF PORTLAND

N N N N N N N N N

Respondent .

Appeal from City of Portl and.

Peter Stern, Vancouver, Washington, filed the petition
for review and argued on his own behal f.

Adri anne Brockman, Deputy City Attorney, Portland,
filed the response brief and argued on behalf of respondent.

SHERTON, Referee; HOLSTUN, Referee, participated in the
deci si on.

AFFI RVED 02/ 18/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision denying his request
for an adjustnent to a code fence height [imtation.
FACTS

The subject property is zoned Residential 7,000 (R7).1
The subject property is 15,100 square feet in size and is
devel oped with a one-story single famly dwelling. The
house faces onto SE 118th Avenue, and is set back
approximately 80 feet from the front property Iline. An
approxi mately 6-foot high wooden fence is |ocated al ong the
front property |ine.

The R7 zone has a 15-foot front building setback
requi rement. Portland City Code (PCC) 33.110.220(B).
PCC 33.110.255(C) (1) limts the height of fences within the
required front building setback to 31/2 feet. After the
city notified petitioner that the front fence on the subject
property is not in conpliance with PCC 33.110.255(C)(1),
petitioner appl i ed for an adj ust nent to
PCC 33.110.255(C) (1), pursuant to PCC Chapter 33.805, to
allow a 6-foot fence within the front buil ding setback.

The city planning departnment issued a decision denying

the requested adjustnent. Petitioner appealed the planning

1The R7 zone is a single famly dwelling residential zone with a 7,000
square foot mninmuml ot size.

Page 2



© 00 N oo o A~ O w N P

N NN N NN R R R R R R R R R
g A W N P O © 0O N o O M W N L O

26

depart nent decision to the «city Adjustnent Comm ttee
(comm ttee). After a hearing, the commttee denied
petitioner's application. This appeal foll owed.
SI XTH ASSI GNMENT OF ERROR

Petitioner contends the city decision maker was biased.
Petitioner argues this bias is evidenced by the fact the

record submtted to the conmmttee, and subsequently to this

Board, is "jampacked wth intentional[ly] m sleading,
i naccurate, irrelevant, immterial, abusive and inflammtory
st atenent s, inferences and distorted facts obviously
designed to influence the review ng bodies." Petition for
Revi ew 13.

We have repeatedly stated that to establish actual bias
or prejudgnent on the part of a |local decision maker,
petitioner has the burden of show ng the decision maker was
bi ased or prejudged the application and did not reach a
decision by applying relevant standards based on the

evidence and argunent presented. Spiering v. Yanmhill

County, 25 Or LUBA 695, 702 (1993); Heiller v. Josephine

County, 23 Or LUBA 551, 554 (1992); Schneider v. Umtilla

County, 13 Or LUBA 281, 283-84 (1985).

The city decision maker was the Adjustnment Commttee
Petitioner's conplaints are directed primarily at the
evidence submtted to the commttee by the planning
departnment staff. However, petitioner had an opportunity to

rebut and respond to that evidence at the hearing before the
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conmm ttee. Petitioner does not argue the commttee nenbers
exhi bited personal bias or were incapable of mking a
decision by applying relevant standards to the facts
presented to them Consequently, petitioner does not
denonstrate the deci sion maker was bi ased.

The sixth assignnment of error is denied.

SECOND ASSI GNMENT OF ERROR

Petitioner argues the challenged decision constitutes
an unconpensated taking of his property in violation of
Article 1, section 18, of t he Or egon Constitution.?
Petitioner argues "[a]lny restriction or interruption of the
common and necessary use and enjoynent of the property of a
person for a public purpose constitutes a '"taking' * * *_ "
Petition for Review 11. Petitioner further argues the
chal | enged decision requires him to allow "public view ng
and easy public access into his property." Id.

This case does not involve a zoning decision nmade in
contenplation of the eventual acquisition of petitioner's
property for public use, but rather the application of
zoning regulations that I|imt the permssible uses of
petitioner's property. In such an instance, there is no

unconstitutional taking if the challenged decision allows

2petitioner alludes to other constitutional issues in his argument under
this assignment of error. However, petitioners' other constitutional
argunments are insufficiently devel oped to warrant response. See Joyce V.
Mul t nomah County, 23 O LUBA 116, 118, aff'd, 114 O App 244 (1992); Van
Sant v. Yanhill County, 17 Or LUBA 563, 566 (1989); Cheneketa Industries
Corp. v. City of Salem 14 Or LUBA 159, 165-66 (1985).
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petitioner sone beneficial use' of [his] property.” Dodd

v. Hood River County, 317 Or 172, 182, 855 P2d 608 (1993);

quoting Fifth Avenue Corp. v. Washington County, 282 Or 591,

609, 581 P2d 50 (1978).

In this case, the challenged decision sinply determ nes
that petitioner cannot have a fence nore than 3-1/2 feet
high within 15 feet of his front property line along SE
118th Avenue. There is no dispute that the existing
dwel ling on the subject property can continue to be used for
residential purposes. Accordingly, the chall enged deci sion

does not deny petitioner "sone beneficial use of his

property.

The second assi gnnment of error is denied.
FOURTH ASSI GNMENT OF ERROR

Petitioner's entire argunent under this assignment of
error is the follow ng:

"I'n denying petitioner's request for adjustnent,
the decision maker failed to denonstrate the
requi red substantial conpelling city interest that
is required by law as essential for denial of a
reasonabl e and very m nor adjustnment request. No
conpelling city interest exists.” Petition for
Revi ew 11-12.

Petitioner asserts denial of an adjustnment nust be
based on a "conpelling city interest,"” but does not explain
the legal basis for such a requirenent. It is petitioner's
responsibility to tell this Board the basis on which it
m ght grant relief. It is not LUBA's function to supply

| egal argunents for petitioner. Deschutes Devel opnent v.
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Deschutes County, 5 Or LUBA 218, 220 (1982).

The fourth assignment of error is denied.
FI RST, THI RD AND SEVENTH ASSI GNMENTS OF ERROR
The approval criteria for an adjustnment are:

"A. Granting the adjustrment wll equal

ly or

better nmeet the purpose of the regulation to

be nodified; and

"B. If in a residential zone, the proposal wll
not significantly detract fromthe livability

or appearance of the residential area
and

* *x k-

"C. If nore than one adjustnent is requested, the

cunmul ative effect of the adjustnents

results

in a project which is still consistent with

t he overall purpose of the zone; and

"D. City-designated scenic resour ces
preserved; and

ar e

"E. Any inpacts resulting from the adjustnent are

mtigated to the extent practical.

"k * * % %13 PCC 33805040

The purpose of the city's fence regulations, required to be

consi dered by PCC 33.805.040(A) above, is as follows:

"The fence standards pronote the positive benefits
of fences w thout negatively inpacting the
community or endangering public or vehicle safety.

Fences can create a sense of privacy,

pr ot ect

children and pets, provide separation from busy
streets, and enhance the appearance of property by

providing attractive |andscape materials.

3PCC 33.805.040 states an adjustment will be approved i
satisfies either standards A through E, quoted in the text,

The

f an applicant
or standards F

t hrough H. However, petitioner does not contend the reques?gd adj ust ment
shoul d have been approved under standards F through H Therefore, we do

not consi der those standards further
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negative effects of fences can include the
creation of street walls that inhibit police and
community surveillance, decrease the sense of

conmmuni ty, hinder enmergency access, |essen solar
access, hinder the safe novenent of pedestrians
and vehi cl es, and create an unattractive
appear ance. These standards are intended to

promote the positive aspects of fences and to
limt the negative ones.” PCC 33.110.255(A).

The chal l enged deci sion denies petitioner's application for
failing to satisfy PCC 33.805.040(A), (B) and (E).

Petitioner contends the approval standards for the
requested adjustnent are "largely anbiguous, uncertain,
conflicting and vague.™ Petition for Review 5. However
petitioner provides no |egal argunent in support of his
contention and, therefore, we do not consider it. Deschutes

Devel opment v. Deschutes County, supra.

Petitioner also argues the commttee's findings are
i nadequate because they fail "to state what facts were
determned to be relevant facts; what specific facts were
relied upon in reaching a decision, and why those facts |ed
[the commttee] to the decision it made." (Enphasis in
original.) Petition for Review 13.

The chal l enged decision states the commttee adopts as
its findings the analysis, findings and concl usions set out
in the original decision by the planning departnent.
Record 3. Those findings are found at Record 16-19. Those
findings appear to identify the applicable criteria, state
the facts relied on and explain why the facts lead to the

conclusion that PCC 33.805.040(A), (B) and (E) are not
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sati sfied. Except as discussed below, petitioner does not
expl ain why he believes these findings are inadequate.

Finally, petitioner contends the decision fails to
consider "the positive benefits of fences,” as required by
PCC 33.805. 040(A) and 33.110.255(A). 4

According to PCC 33.110.255(A), the purpose of the
city's fence regulations is both "to pronote the positive
aspects of fences and to |limt the negative ones." The
chal l enged decision recognizes that the fence at issue
provides "the positive benefits of privacy, protection and
separation from the street for this property owner."
Record 17. However, the challenged decision also finds the
fence <creates negative inpacts by detracting from the
appearance of the neighborhood, creating a sight-obscuring
street wal |, decreasing the neighborhood's sense of
community and hindering energency access. The deci sion
concludes "the negative inpacts on the comunity of the
over-height fence * * * in the front vyard outweigh the
positive benefits for this one property owner" and,
t herefore, "the proposed adjustnent does not equal or better
meet the purposes of the [fence] regulations,” as required

by PCC 33.805.040(A). Record 18.

4Under the first assignment of error, petitioner also expresses general
di sagreenment with various statements in the challenged decision. Petition
for Review 6-9. However, such general expressions of disagreenent provide
no |l egal basis for reversing or remanding a chall enged decision. Neuharth
v. City of Salem 25 Or LUBA 267, 280 (1993); MCarty v. City of Portland,
20 Or LUBA 86, 89 (1990).
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Contrary to petitioner's assertion, the challenged
findings do consider the positive benefits provided by
petitioner's six-foot fence. However, the findings go on to
explain why the decision naker believes those positive
benefits are outweighed by the negative inpacts of the
fence. W see nothing wwong with the city's interpretation
and application of this approval standard.

The first, third and seventh assignnents of error are
deni ed.

FI FTH AND EI GHTH ASSI GNVENTS OF ERROR

Petitioner <contends the «city's "conplaint driven"
process for enforcing its code fence height limtations is
arbitrary, selective and discrimnatory and violates the
equal privileges and immunities clause of Article |
section 20, of the Oregon Constitution. Petitioner also
asserts the city planning departnment has harassed him for
the past three years by making nmultiple warrantless
searches, trespassing on his property and invading his
privacy.

The decision challenged in this appeal is the city's
decision to deny petitioner's request for an adjustnent to
the code limtation on fence height in the required front
bui | di ng setback. That decision is governed by the criteria
of PCC 33. 805. 040. Under these assignnents of error,
petitioner does not contend the challenged decision fails to

conply with PCC 33.805. 040. Rat her, petitioner appears to
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argue he has constitutional defenses against an action by
the city to enforce its fence height limtation. However,
even if petitioner is correct in this regard, that would not
provi de an independent basis upon which to conpel the city

to grant an adjustnent. Scott v. City of Portland, 17

Or LUBA 197, 201 (1988), aff'd 95 Or App 582, rev den 308 Or
79 (1989).

The fifth and eighth assignnents of error are deni ed.
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The city's decision is affirmed.
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