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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
MATRI X DEVELOPMENT,
Petitioner,
VS.
LUBA No. 93-147

CITY OF Tl GARD,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ROBERT AMES and BULL MOUNTAI N
LAND DEVELOPMENT CO. ,
| nt ervenor s- Respondent . )

Appeal from City of Tigard.

Paul R Hribernick, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Black Helterline.

James M Coleman and Ty K. Wman, Portland, filed a
response brief. Wth them on the brief was O Donnell
Ram's, Crew & Corrigan. Ty K. Wman argued on behalf of
respondent.

Jack L. Orchard, Portland, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Ball, Janik & Novack.

SHERTON, Referee; HOLSTUN, Referee, participated in the
deci si on.

REMANDED 02/ 28/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a city council decision approving
the prelimnary plat of the Ames Orchard No. 2 subdi vi sion.
MOTI ON TO | NTERVENE

Robert Anmes, the applicant below, and Bull Muntain
Devel opnment Co., nove to intervene in this proceeding on the
side of respondent. There is no opposition to the notion
and it is allowed.
FACTS

The subj ect par cel i's desi gnat ed Low Density
Residential by the City of Tigard Conprehensive Plan (plan)
and is zoned Residential, 3.5 units per acre (R 3.5).1 The
approved subdivision will divide the 12.68 acre parcel into
33 residential lots, plus two tracts (Tracts A and B) for a
water facility and for emergency access from an adjoining
street.

The intersection of SW 121st Avenue and SW Gaarde
Street adjoins the northern boundary of the subject
property, near its eastern edge. Access to the proposed

subdivision will be from SW121st Avenue, a north-south

1The subject property was originally zoned Residential, one unit per

acre (R-1), and Residential, two units per acre (R 2). An application for
a zone change to R3.5 was subnmitted at the same tinme as the subject
subdi vi sion application. After an initial hearing before the planning

commi ssion on both the zone change and subdivision applications, the zone
change was separately approved and is not at issue in this appeal.
Record 9.
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street that currently ends at the subject property's
northern boundary. SW Gaarde Street is developed to the
east of its intersection with SW 121st Avenue, but 1is
undevel oped west of that intersection.

Properties to the east of the proposed subdivision are
zoned R-2. The property to the south of the proposed
subdivision is zoned R-1. This property includes 23
residential lots developed with single-famly dwellings, in
the Ames Orchard subdi vision. Access to the Ames Orchard
subdivision is provided by SW Hazelhill Drive, a street
which term nates at the southern boundary of the property at
issue in this appeal, near its eastern end.

Properties to the west and north of the proposed
subdivision are zoned Residential, 4.5 wunits per acre
(R-4.5). The city has approved a 64-|ot subdivision (Vista
Point) on the property to the north. Access to the Vista
Poi nt subdivision will be from the presently undevel oped
portion of SW Gaarde Street west of its intersection with
SW 121st Avenue. ? When devel oped, SW Gaarde St. west of
SW 121st Avenue will adjoin the northern boundary of the
subject property for nost of its length, but will curve to

the north near the western end of the subject property, so

2petitioner is the owner of the property to the north and the devel oper
of the Vista Point subdivision. What is required of petitioner with regard
to constructing or paying for the inprovement of SW Gaarde Street west of
SW 121st Avenue, as part of developing the Vista Point subdivision, is a
matter of dispute in this appeal.
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that the northwest corner of the subject property will not
abut SW Gaarde Street.

The streets in the approved Anmes Orchard No. 2
subdivision form a loop, wth residential Ilots on the
outside and inside of the I oop. A street extends from the
nort heast corner of the | oop, connecting to the intersection

of SW 121st Avenue and SW Gaarde Street. A cul -de-sac is

| ocated off the southeastern corner of the | oop. Tract B
will provide energency access between this cul-de-sac and
the stubbed end of SW Hazelhill Drive to the south. I n

addition, a stubbed street extends fromthe northwest corner
of the |oop to the northwest corner of the subject property.
This stubbed street s «currently separated from the
undevel oped SW Gaarde Street right-of-way by a portion of a
ot in the Vista Point subdivision.

| nt ervenor Anmes submtted hi s application for

subdivision prelimnary plan approval in early 1993
| ntervenor Anmes' original proposal included requests for
variances to certain street standards. After public

heari ngs, the planning conm ssion denied intervenor Anes'
application. | nt ervenor Anmes appealed the planning
conmm ssion's decision to the city council. I nt ervenor Anes
w thdrew his requests for variances and also submtted a
revised prelimnary plat. After a public hearing and a
de novo review, the <city council 1issued the challenged

deci si on approving the revised subdivision prelimnary plat.
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MOTI ON TO STRI KE

Petitioner noves to strike Appendix 2 to intervenors-
respondent's (intervenors') brief. Appendi x 2 consists of
the city's April 27, 1993 decision granting subdivision
prelimnary plat approval and planned unit devel opnent
conceptual approval for the Vista Point subdivision (Vista
Poi nt decision). Petitioner argues the Vista Point decision
is not in the local record and, therefore, cannot be
consi dered by this Board.

I ntervenors contend we should consider the Vista Point
deci sion because the petition for review includes an
incorrect statenment, not supported by the record, that the
Vista Point decision requires petitioner to construct a
hal f-street inprovenent extending SW Gaarde Street to the
west .

Wth certain exceptions not relevant here, our review
is limted to the record established during the city
proceedi ngs. ORS 197.830(13)(a). The Vista Point decision
is not in the record. Therefore, we grant petitioner's
motion to strike.3 However, petitioner cites no evidence in
the record supporting the statenent in its petition for
review that the Vista Point decision requires petitioner to

construct a half-street inprovenent extending SW Gaarde

3Certain statements in intervenors' brief, npbst notably the estoppel
argunment at Intervenors' Brief 17, rely on Appendix 2. W shall disregard
any statenents in intervenors' brief that are based on Appendi x 2.
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Street to the west. Accordingly, we shall disregard that
st at ement .
STANDI NG

Respondent and intervenors (respondents) challenge
petitioner's standing. Respondents argue petitioner |acks
standi ng because it appeared at the city council hearing in
this matter as a proponent, not an opponent, of the proposed
subdi vi si on.

A person may petition this Board for review of a |and
use decision or |limted |land use decision, if that person
files a notice of intent to appeal and "appeared before the
| ocal gover nnment * ok orally or in writing."”
ORS 197.830(2)(a). ORS 197.830(2) does not limt standing
to appeal to persons who appeared in opposition to a
proposed devel opnent. There is no dispute that petitioner
appeared before the city council in this matter orally and
in witing. Record 62, 108. Consequently, petitioner has
standing to bring this appeal.

JURI SDI CTI ON

Respondents contend this Board l|lacks jurisdiction to
review the challenged decision because petitioner did not
exhaust all remedies available before the city. We
understand respondents to argue petitioners failed to
exhaust avail able remedi es concerning certain i ssues because
they did not raise these issues before the city council.

ORS 197.825(2)(a) provides this Board's jurisdiction is
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limted to appeals in which "the petitioner has exhausted

all renmedi es available by right * * *, The purpose of this
exhaustion requirenent is to assure that the challenged
decision is reviewed by the highest Ievel I|ocal decision
maki ng body the | ocal code nakes avail able, before an appeal

to this Board is pursued. Moody v. Deschutes County, 22

Or LUBA 567, 569 (1992); MConnell v. City of West Linn, 17

Or LUBA 502 (1989). \Where the chall enged decision was nade
by the highest |evel of local decision maker possible and
petitioner appeared before that decision naker, as is the
case here, the exhaustion requirenent of ORS 197.825(2)(a)
is nmet.

Respondents' challenge to our jurisdiction is rejected.
PRELI M NARY | SSUE

Respondents contend petitioner is precluded from
rai sing before this Board all issues raised in petitioner's
first and third through seventh assignnments of error.?
Respondents base their contention both on the principle of
affirmati ve waiver and on statutory wai ver provisions.

A. Affirmative Waiver

At the <city council hearing, petitioner's attorney
signed the city's testinmony list as a "proponent” of the

proposal before the city. Record 68. The attorney stated

4n a letter dated January 3, 1994, petitioner withdrew its second
assignment of error and the portions of its third assignnent of error
concerning mnimm/lot size in the R-3.5 zone.
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he was testifying "in support [of the proposal] with one
proviso," concerning the construction and financing of the
SW Gaarde Street extension. Respondent's Brief App. I.
Respondent s ar gue petitioner's appear ance as a
pr oponent of t he pr oposed subdi vi si on denonstrat es
petitioner affirmatively indicated it agreed wth the
proposed subdivision approval except for a narrowmy
circunscri bed issue regarding intervenors' contribution to
the costs of inproving SW Gaarde Street. Respondent s argue
that a party who affirmatively states in |ocal proceedings
that it agrees with the opposing side cannot change its

position in an appeal before LUBA. Newconmer v. Cl ackanmas

County, 92 Or App 174, 758 P2d 369 (1988).

Prior to the enactnent in 1989 of the statutory waiver
provi sions discussed in the follow ng section, there was no
general requirenment that substantive issues nust be raised

below in order to be raised before LUBA. See Lane County V.

City of Eugene, 54 O App 26, 33, 633 P2d 1306 (1981);

Zusman v. Clackamas County Board of Conm ssioners, 13

O LUBA 39, 42 (1985). However, both the court of appeals
and this Board recognized a party could affirmatively waive
an i ssue bel ow by stating agreenment with opposing parties on

a particular issue. Newconmer v. Clackamas County, 16

Or LUBA 564, 567, rev'd on other grounds 92 O App 174,

modified 94 Or App 33 (1988). Assum ng this nonstatutory

principle of affirmative waiver survives the 1989 enact nent
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of the statutory waiver provisions discussed below, it
continues to be a narrow exception. It is limted to
situations where a specific factual or Ilegal position is
affirmatively agreed to below, and the party subsequently
seeks to challenge that position in an appeal to LUBA.  See

Loui siana Pacific v. Umatilla County, O LUBA _ (LUBA

No. 93-084, Decenber 14, 1993), slip op 15-16; Neste Resins

Corp. v. City of Eugene, 23 O LUBA 55, 65-66 (1992).

In this case, petitioner nmade no representations bel ow
concerning its position on specific factual or |egal issues
that it now seeks to chall enge. Petitioner sinply stated
bel ow that it "supported" the proposed subdivision, with a
proviso regarding the issue of financing the inprovenents to
SW Gaarde Street. A general expression of support does not
affirmatively waive petitioner's ability to raise new issues
when chal |l engi ng the decision adopted by the city.

B. Statut ory Wi ver

1. Backgr ound

ORS 197.763 was enacted in 1989. It establishes a
nunber of procedural requirenments for |ocal governnent
quasi - j udi ci al hearings on applications for [|and use

deci sions. > For instance, it requires that a notice of

5As rel evant here, ORS 197.015(10)(a)(A) defines "land use decision" as:

"A final decision or determ nation nade by a |ocal governnent
* * * that concerns the adoption, anendnent or application of:
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1 hearing explaining the nature of the proposed use and
2 listing applicable approval criteria from the 1ocal
3 governnent conprehensive plan and |and use regul ations be
4 mailed to owners of certain neighboring property at |east 20
5 days before the local governnent's evidentiary hearing.?®
6 ORS 197.763(3)(a), (b) and (f). It also requires that all
7 evidence relied on by the applicant be submtted to the
8 local governnment and nade available to the public by the
9 tinme the hearing notice is provided. ORS 197.763(4)(a). |If
10 additional evidence is subsequently entered in support of
11 the application, any party is entitled to a continuance.
12 ORS 197.763(4)(b). Staff reports nust be nmade avail abl e at
13 | east seven days before the hearing. I d. If requested to
14 do so by a party, the local governnent nust | eave the record
15 open for at |east seven days after the evidentiary hearing.
16 ORS 197.763(6).
17 Wth regard to the requirenent to raise issues bel ow,
18 ORS 197.763(1) provides:

"(i) The [statew de planning] goals;
(i) A conprehensive plan provision
"(iii) A land use regulation; or

"(iv) A new | and use regul ationf."

ORS 197.015(10) (b) establishes certain exceptions to the definition of
"l and use decision.” Only one of these, discussed infra, is relevant here.

6ln 1991, the statute was anended to require this notice of the |loca
government hearing also be mailed to recognized nei ghborhood or community
organi zations. O Laws 1991, ch 817, § 31
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"An issue which may be the basis for an appeal to
[ LUBA] shall be raised not later than the close of
the record at or following the final evidentiary
hearing on the proposal before the | ocal
gover nnent . Such issues shall be raised wth
sufficient specificity so as to afford the [| ocal
governnment decision maker], and the parties an
adequat e opportunity to respond to each issue."

The hearing notice provided to neighboring property owners
is required to include, anmong other things, a statenent that
"failure of an issue to be raised in a hearing * * * or
failure to provide sufficient specificity to afford the
deci sion maker an opportunity to respond to the issue
pr ecl udes appeal to [ LUBA] based on that i ssue. "
ORS 197.763(3)(e). A simlar statenent nust be made "at the
conmencenent " of a hearing governed by ORS 197.763.
ORS 197.763(5) (c).

At the same time, the statutory provision governing the
filing of petitions for review with LUBA was anended to

r ead:

"A petition for review of the land use decision
and supporting brief shall be filed with [LUBA] as
required by [LUBA rule]. | ssues shall be limted
to those raised by any participant before the
| ocal hearings body as provided in ORS 197.763.
* x %"  ORS 197.830(10) (1989).

The statutory provisions governing LUBA's scope of review
were simlarly anmended to include the follow ng provision:

"I ssues [raised before LUBA] shall be limted to
those raised by any participant before the |oca
heari ngs body as provided in ORS 197.763. * * *"
ORS 197.835(2) (1989).

However, the following identically worded ©provisions
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qualifying the limtation on raising new issues before LUBA

were al so added to these st atutes:

"k x * A petitioner may raise new issues |[before
LUBA] if:

"(a) The local government failed to follow the
requi renments of ORS 197.763; or

"(b) The | ocal governnment nade a | and use deci sion
whi ch i's di fferent from the proposa
described in the notice to such a degree that
the notice of the proposed action did not
reasonably describe the |I|ocal governnment's
final action." ORS 197.830(10) (1989);
197.835(2) (1989).

These statutory provisions represent a quid pro quo,
wher eby | ocal governnments are required to give broader and
nore detailed notice of quasi-judicial |and use hearings and
make evi dence and staff reports available in advance of such
hearings, in exchange for participants being required to
raise an issue during the local proceedings in order to be

able to raise that issue before LUBA. 1000 Friends of

Oregon v. Benton County, 20 Or LUBA 7, 10 (1990).

In 1991, the legislature created a new category of

decision subject to LUBA review -- "limted |and use
decisions.” O Laws 1991, ch 817. ORS 197.015(12) defines
"l'imted | and use decision,” in relevant part, as:

"[A] final decision or determnation made by a
| ocal governnment pertaining to a site within an
urban growt h boundary whi ch concerns:

"(a) The approval or denial of a subdivision or
partition, as described in ORS chapter 92.
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A limted |land use decision is not a |and use decision and
is not subject to the requirenents of ORS 197. 763.
ORS 197.015(10)(b)(C); 197.195(2).

The 1991 | egi sl ation al so enact ed ORS 197. 195,
establishing requirements for |ocal governnent procedures
for making l|imted land use decisions. There is no
requi renment that a public hearing be held on an application
for a limted |land use decision.”’ Rat her, the statute
requires that the I ocal government provide witten notice of
a 14 day period for subm ssion of witten coments on the
application for a limted |land use decision to owners of
certain neighboring property and to recogni zed nei ghbor hood
or conmmunity organizations. ORS 197.195(3)(b) and (c)(A.
The notice nust |ist the approval criteria applicable to the
limted |and use decision. ORS 197.195(3)(c)(0O). Al |
evidence relied on by the applicant nust be available for
review during the period for subm ssion of witten coments.
ORS 197.195(3) (c) (F).

ORS 197.195 does not require local governnents to

provide a | ocal appeal of limted | and use decisions made in
t he above described nmanner. However, ORS 197.195(3)(a)
provi des:

Limited land use decisions are excluded from the definitions of
"permt" in ORS 215.402(4) and ORS 227.160(2). Consequent |y, t he
requi renents for |ocal government actions on pernit applications set out in
ORS 215.402 to 215.422 and ORS 227.160 to 227.180 do not apply to limted
| and use deci sions.
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"In making a limted | and use decision, the |oca
governnment shall follow the applicable procedures
contained within its acknow edged conprehensive
pl an and | and use regul ati ons and ot her applicable
| egal requirenents.”

Wth regard to requiring that issues concerning a
limted |and use decision be raised below, the witten
notice of the 14 day period for submssion of witten

coment s nust :

"State that issues which may provide a basis for
an appeal to [LUBA] shall be raised in witing
prior to the expiration of the comment period.
| ssues shall be raised with sufficient specificity
to enable the decision maker to respond to the
i ssuer.1" ORS 197.195(3)(c)(B).

The 1991 legislation also added the following references to
limted |and use decisions to the LUBA petition for review

and scope of review statutory sections described above:

“"A petition for review of the |and use decision or
limted land use decision and supporting brief
shall be filed with [LUBA] as required by [LUBA
rule]. Issues shall be linmted to those raised by
any participant before the |ocal hearings body as
provided in ORS 197.763. A petitioner may raise
new i ssues [before LUBA] if:

"(a) The local government failed to follow the
requi renments of ORS 197.763; or

"(b) The | ocal governnment nade a | and use deci sion
or limted Jland use decision which is
different from the proposal described in the
notice to such a degree that the notice of
the proposed action did not reasonably
descri be t he | ocal governnent's fina
action." (Provisions added in 1991
enphasi zed.) ORS 197.830(10).

"I ssues [raised before LUBA] shall be limted to
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those raised by any participant before the |oca
hearings body as provided in ORS 197. 763.

A petitioner may raise new issues [before LUBA]
if:

"(a) The |local governnment failed to follow the
requi rements of ORS 197.763; or

"(b) The | ocal government nade a | and use deci sion
or limted Jland use decision which is
different from the proposal described in the
notice to such a degree that the notice of
the proposed action did not reasonably
descri be t he | ocal governnent's fina
action." (Provi sions added in 1991
enphasi zed.) ORS 197.835(2).

2. Nature of the Chall enged Deci sion

The chal | enged deci si on approves a prelim nary
subdi vision plat within the Portland Metropolitan Area Urban
Growt h Boundary. Therefore, the challenged decision itself
i's clearly a "limted | and use deci sion.”
ORS 197.015(12) (a).

However, which statutory requirenents governed the city
proceedi ngs on the subject application below is extrenely
unclear. At the time the subject application was initially
filed, it weither included or was filed together wth,
applications for zone changes and variances, both of which
woul d be considered "l and use decisions."8 Applications for
| and use deci sions are subject to the procedural

requi renments of ORS 197.763. Only after the zone change

8The application(s) that initiated the proceedings below is not in the
record submitted by the city.
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proceedi ngs had been bifurcated and the variance requests
w thdrawn, at the city council stage of the proceedings
below, was the city acting on an application solely for a
limted land wuse decision, subject to the procedural
requi renents of ORS 197. 195. Additionally,
ORS 197.195(3)(a) provides that in making a limted | and use
decision, a local governnent "shall follow the applicable
procedures contained within its acknow edged plan and | and

use regul ations * * *, Here, there is no dispute that the
procedures required for the subject application by the
acknowl edged Tigard Community Devel opnent Code (TCDC) are
designed to inplenment ORS 197.763, not ORS 197.195.

In the waiver argunents and responses in their initia
briefs, the parties generally refer to the challenged
decision as a "land use decision" and cite the provisions of
ORS 197.763 as being applicable to the proceedi ngs bel ow.
Because of the above described uncertainty in the nature of
the decision requested and the applicable statutes at
different stages of the proceedings below, we believe it
would be overly technical for us to reject the parties’
argunments on this basis. Therefore, we address the parties'
arguments, infra, as if the conparable statutory provisions

applicable to limted | and use decisions are cited as well.

3. Applicability of Waiver to Limted Land Use
Deci si ons

We have not previously determ ned whet her our review of

limted land use decisions is limted to issues that were

Page 16



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

sufficiently raised during the proceedings below The
rel evant statutes are anbi guous on this issue.

The operative provisions of ORS 197.830(10) and
197.835(2) state "[i]ssues shall be limted to those raised
by any participant before the |local hearings body as

provided by ORS 197.763." (Enphasi s added.) Si nce

ORS 197.763 is not applicable to local limted Iand use
deci sion proceedings, the quoted Ilimtation to LUBA' s scope
of review could be interpreted not to apply to limted | and
use deci sions. Additionally, both ORS 197.830(10)(a) and

197.835(2)(a) provide that new issues may be raised before

LUBA if "[t]he |local governnent failed to follow the
requi renments of ORS 197.763." This would |ikely alnost
al ways be true in the case of limted |and use decisions,

for which local governnment procedures are not required to
conply with ORS 197. 763.

On the other hand, there are explicit indications in
the statutes that the legislature intended to Iimt LUBA'Ss
review to issues that were raised during the |[ocal
governnent proceedings on Ilimted ||and use decisions.
ORS 197.195(3)(c)(B) requires the |ocal governnent notice of
the required 14 day period for submssion of witten
comments to include a statenent that "issues which may
provide the basis for an appeal to [LUBA] shall be raised in
witing prior to expiration of the coment period." The

first sentence of ORS 197.830(10) was anended to indicate
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t hat subsection applies to petitions for review chall enging
both | and use decisions and |imted |and use deci sions. In
addition, the 1991 legislation creating limted |and use
deci sions al so anended the exception to the statutory waiver
provi sions found in ORS 197.830(10)(b) and 197.835(2)(b) to

all ow new i ssues to be raised before LUBA if:

"[t]he local governnment nade a |and use decision
or limted |land use decision which is different
from the proposal described in the notice to such
a degree that the notice of the proposed action
did not reasonably describe the | ocal governnment's
final action.”™ (Enphasis added.)

There would be no need to include limted | and use deci si ons
in this exception to the waiver provisions if the waiver

provisions did not apply to limted land use decisions to

begin wth.
As best we can determine, the 1991 limted |and use
decision legislation was intended to relieve |ocal

governnments from having to conply wth the conplex
procedural requirenments applicable to quasi-judicial "land
use decisions"” and "permts,"” when making certain decisions
on allowing permtted uses within urban growth boundaries.
To that end, ORS 197.195(2) exenpts Ilimted Iand wuse
decisions from the procedural requirenents applicable to
quasi-judicial "land wuse decisions" and "permts," and
ORS 197.195(3) establishes a sinpler set of procedura
requirenents for limted | and use deci sions.

There is no indication the |legislature intended to
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relieve participants in the limted | and use decision nmaking
process of the requirenent that they raise issues below
ORS 197.195(3) retains the basic elenments of the "quid pro
quo" descri bed above with regard to ORS 197.763. The |loca

governnment is required to mail witten notice of a proposed
limted |land use decision to owners of certain neighboring
properties and recogni zed nei ghbor hood associ ati ons.
ORS 197.195(3)(Db). That notice nust |list the approval

criteria applicable to the decision and state that issues
whi ch may provide a basis for appeal to LUBA nust be raised
bel ow. ORS 197.195(3)(c)(B) and (C). Al'l evidence relied
upon by the applicant is required to be avail able for review
during t he required 14 day conmment peri od.
ORS 197.195(3)(c)(F). Thus, as with ORS 197.763, in return
for followng the procedures required by ORS 197.195, the
| ocal government gains the benefit of participants being
required to raise issues below in order to raise themin an
appeal to LUBA.

As originally proposed, the limted |and use decision
|l egislation did not include anmendnents to the preexisting
provisions of ORS 197.805 to 197.855 governing appeals
bef ore LUBA. Amendnments to integrate the new limted | and
use decision provisions wth these preexisting statutory
provi si ons appear to have been added to the limted | and use

decision legislation hurriedly, late in the |egislative
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process.® W believe the fact that anmendments were nade to
ORS 197.830(10) and 197.835(2) to include references to
limted |land use decisions supports a conclusion that the
limtation of our review to issues raised below is intended
to apply to Ilimted Jland wuse decisions subject to
ORS 197.195, as well as to land use decisions subject to
ORS 197. 763. On the other hand, we also believe the
| egislature intended that the waiver requi r ement be
conditioned on conpliance with the procedures required by
ORS 197. 195.

In conclusion, we wll apply the statutory waiver
requirenents to limted |and use decisions the sane way we
apply them to land use decisions. Qur review of limted
land use decisions will be limted to issues that were
rai sed below unless (1) the | ocal governnent did not satisfy
the procedural requirenents of ORS 197.195,10 or (2) the
limted | and use decision adopted differs significantly from
what was described in the local governnent's notice of

proposed acti on.

9The parties do not cite, and we have been unable to find, anything in
the legislative history of Oregon Laws 1991, chapter 817, to shed light on
the legislature's intent with regard to the application of a waiver
requi rement to our review of linmted | and use deci sions.

10ln this regard, we note that the procedural safeguards required by
ORS 197.763 are generally parallel to, but exceed, those required by
ORS 197. 195. Therefore, if the procedures required by the local code are
designed to conply with ORS 197.763, conpliance with those procedures wil |
generally al so establish conpliance with ORS 197. 195.
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4. Petitioner's Defenses to Wiiver

Petitioner argues it raised the issues that are the
basis for the third, fifth and eighth assignnments of error
bel ow. Petitioner also argues it nmay raise new issues in
this appeal because the city failed to conply with the
procedural requirenments of ORS 197. 195.

a. Failure to Conply with ORS 197. 195

Petitioner contends the city failed to conply with the
requi rement of ORS 197.195(3)(c)(C) that it provide owners
of neighboring property with a witten notice of the
proposed action listing the applicable approval criteria.
Petitioner argues that the conprehensive plan policies and
TCDC provisions cited in its sixth assignnent of error are
approval criteria applicable to the proposed subdivision,
but were not listed in the city's notices.

ORS 197.195(3)(b) and (c)(A) require the city to give
owners of property within 100 feet of the subject site
notice of a 14 day period for the subm ssion of witten
comrent s. That notice nmust include a list of the approva
criteria appl i cabl e to t he pr oposed subdi vi si on.
ORS 197.195(3)(c)(C). The city's notice of the evidentiary
hearing before the planning comm ssion was mailed to owners
of nei ghboring property 20 days before the schedul ed hearing

date and invited submttal of witten testinony prior to the
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heari ng. 11 Respondent' s Suppl enment al Mermor andum,
Appendi x 1. Therefore, to the extent the city |listed
approval standards applicable to the proposed subdivision in
that notice, it conplied with ORS 197.195(3)(c)(C

We have reviewed the city's notice of the evidentiary
hearing before the planning comm ssion.12 That notice does
not list as applicable criteria the followi ng plan and TCDC
provisions cited in petitioner's sixth assignment of error:

Plan Policies 4.2.1, 4.3.1, 7.2.1, 7.5.1, 7.5.2.

TCDC 18.096, 18.102, 18.106, 18.108, 18.160.030
18. 160. 070.

Consequently, if any of the above plan and TCDC provisions
are approval criteria appl i cabl e to t he pr oposed
subdi vi si on, t he city fail ed to conply with
ORS 197.195(3)(c)(C, and petitioner may raise new issues in
this appeal. Cf. Weuster v. Clackamas County, 25 O LUBA

11The notice of the planning commission hearing mailed to neighboring
property owners is not included in the local record. However, respondent
submitted a copy of the notice, together with an affidavit of nmiling, and
petitioner does not object to our consideration of this notice for the
pur pose of determ ning conpliance with ORS 197.195. See ORS 197.195(3)(b).
Nei t her does petitioner contend intervenor's subsequent submi ssion of a
revised prelinmnary plat, and wi thdrawal of its request for variances, so
changed the proposal that the notice of the planning conmm ssion hearing
"did not reasonabl y descri be t he [city's] final action."
ORS 197.835(2)(b).

12pn evidentiary hearing was also held before the city council. The
publ i shed notice of that hearing is in the record. Record 56. However, we
are not cited to anything in the record indicating that notice was nmil ed
to owners of neighboring property, as required by ORS 197.195(3)(b). In
any case, the list of criteria applicable to the proposed subdivision in
the published notice of city council hearing is identical to the list of
applicable criteria in the nmailed notice of planning conm ssion hearing.
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425, 428-29 (1993); Terra v. City of Newport, 24 O LUBA

438, 450 n 10 (1993); Neuenschwander v. City of Ashland, 20

O LUBA 144, 157 (1990).

The challenged decision does not address the above
listed plan and TCDC provisions. In their briefs and
suppl enental nenoranda, respondents argue these plan and
TCDC  provisions are not st andar ds for prelimnary
subdi vi si on pl at approval.

This Board is required to defer to a | ocal governnent's
interpretation of its own enact nent unl ess t hat
interpretation is contrary to the express words, policy or
context of the local -enactnent or to a state statute,
statewi de planning goal or admnistrative rule which the

| ocal enactnment i nplenents. ORS 197.829; Clark v. Jackson

Count y, 313 O 508, 514- 15, 836 P2d 710 (1992).
Furthernmore, under Gage v. City of Portland, 123 Or App 269,

P2d , adhered to 125 Or App 119 (1993), and Weeks v.

Cty of Tillampok, 117 O App 449, 453-54, 844 P2d 914

(1992), this Board 1is required to review a |loca
governnent's interpretation of its code and nmy not
interpret the |local governnent's code in the first instance.
Additionally, to be reviewable by LUBA, a |ocal governnent's
interpretation of its regulations nust be provided in the
chal | enged decision or the supporting findings, not in the

| ocal governnment's brief. Eskandarian v. City of Portl and,

O LUBA ___ (LUBA No. 93-012, October 15, 1993),
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slip op 15; MIller v. Washi ngton County, 25 Or LUBA 169, 179

(1993).
The plan and TCDC provisions |isted above are capable
of nore than one interpretation under the perm ssive scope

of review standard of ORS 197.829 and Cl ark, supra. Thus,

while we mght be able to accept the interpretations
suggested by respondents in their briefs, i f t hose
interpretations were adopted by the city in a challenged
decision, we nust remand the decision to the city to
interpret and apply these provisions in the first instance.

See O Mara v. Douglas County, 25 Or LUBA 25, 34, rev'd on

ot her grounds, 121 Or App 113, rev'd 318 O 72 (1993).

If the city determ nes on remand that these plan and
TCDC provisions are not approval standards for the subject
deci sion, then petitioner waived all issues other than those
raised in the city proceedings leading to the decision
challenged in this appeal. W identify the issues raised by
petitioner before the city in the follow ng section of this
opi ni on and address theminfra.

On the other hand, if the city determ nes on renmand
that any of the plan and TCDC provisions |isted above are
approval standards for the <challenged decision, t hen
petitioner did not waive its ability to raise before LUBA
i ssues that were not raised in the city proceedi ngs | eading
to the decision challenged in this appeal. I f petitioner

t hen appeals the city's decision on remand to LUBA, we would
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be able to address the issues raised in this appeal that
were not raised in the city proceedi ngs.
b. | ssues Rai sed Bel ow

The parties agree the issue raised in petitioner's
ei ghth assignnment of error was raised below, and that the
issues raised in petitioner's first, fourth, sixth and
seventh assignnments of error were not raised below
However, the parties disagree on whether the issues raised
in the third and fifth assignnents of error were raised
bel ow.

At the <city council hearing, petitioner's attorney
stated petitioner's "sole concern” was:

"* * * that we [have] some assurance of an
equi t abl e situation in t he f undi ng of
[i nprovenments to SW Gaarde along the frontage of
this site, not the entire [SW Gaarde] extension as
it lies through [the Vista Point] site, of course,
but only along the frontage [of Ames Orchard

No. 2]. In the sanme manner that [petitioner] was
required to construct [SW Gaarde] on-site, we'd
like to * * * have a half-street inprovenent
requi renment inposed on this project, the renainder
of course to be borne by Vista Point. That stens
from a provision in the [Tigard Community

Devel opment] Code, 18.164.030(A), which requires
* * * that streets wthin a developnment and
streets adjacent shall be [in]proved in accordance
with the requirenments of this title [of the] Code.

* * %

"* * *  Recognizing that if one [subdivision] were
to proceed in advance of the other, we could [in
that] case [require] a cash deposit in lieu of
* * * the half-street inprovenents, to be applied
|ater to the construction of the full inprovenent.
[T]hat's still the approach we can endorse w thout
question. * * *" Respondent's Brief, Appendix I
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Petitioner's attorney also submtted a proposed
condi ti on. Record 108. Under this condition, I f
devel opnent of Ames Orchard No. 2 precedes devel opnent of
Vista Point, intervenors would be required to deposit wth
the city a fee equal to one-half the estimted cost of
i nproving the portion of SWGaarde Street adjoining Anes
Orchard No. 2. On the other hand, the condition states that
i f developnment of Vista Point precedes devel opnent of Anes
Orchard No. 2, intervenors "may be required to pay for up to
one-half of the cost of the inmprovenents for this road
segnent if the City Council approves the creation of a
rei mobursenment district."” Id. Fi nal |y, petitioner's
attorney stated it would be difficult for himto endorse a
"zone of benefit" approach for reinbursing petitioner for
construction of the SW Gaarde Street extension, and that
petitioner woul d prefer t he pr oposed condi ti on.
Respondent's Brief App. I.

The challenged decision requires the dedication of
additional right-of-way for the SW Gaarde Street extension
along the northern boundary of the approved subdivision.
Record 27. It also adopts the following condition
(Condition 6) to address the issue of financing the

construction of the SW Gaarde Street extension:

"[Intervenors] shal | participate I n a
rei mbur senment district or ot her fi nanci al
mechani smto share the cost of extending SW Gaarde
Street west of 121st [Avenue] where it abuts the
north property Iine. Exact cost allocations or

Page 26



O©oO~NO U, WNE

14 ORS 197.195(3)(c)(B) requirenment that an issue be raised

15 below "with sufficient specificity to enable the [local]

per cent ages are to be det er m ned t hrough
subsequent proceedi ngs. If the Ames Orchard 11
subdi vi sion precedes devel opnent of property
abutting SW Gaarde [Street] to the north, the

final plat shall be conditioned to show and
addi ti onal docunments w | be required to Dbe
recorded, giving notice that each individual | ot
in the subdivision will be required to participate

in a reinbursenment district or other financial

mechanism to share in the cost of extending SW
Gaarde [Street] along the frontage of t he
subdi vision." Id.

e see no meani ngf ul di fference bet ween

16 decision maker to respond to the issue” and

17 ORS 197.763(1) requirenent that an issue be raised bel ow
18 "with sufficient specificity so as to afford the [l ocal
19 decision nmaker] an adequate opportunity to respond to each

20 issue.”™ Wth regard to the requirenent of ORS 197.763(1),

21 we have st at ed:

22
23
24
25
26
27
28
29
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31
32
33
34
35
36
37
38
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Rk ORS 197.763(1) does not require that
argunments identical to those in the petition for
revi ew have been pr esent ed during | ocal
proceedi ngs, but rather that 'argunent presented
in the local proceedings sufficiently raise the
i ssue sought to be raised in the petition for
review, so that the |local government and other
parties had a chance to respond to that issue.’
Hale v. City of Beaverton, 21 O LUBA 249, 254
(1991); Boldt v. Cd ackamas County, 21 O LUBA 40

46 (1991). The Court of Appeals affirnmed our
interpretation of the ORS 197.763(1) 'sufficient
specificity' requi renent, stating '* * * t he
statute requires no nore than fair notice to
adj udi cators and opponents, rather than the
particularity t hat i nher es in j udi ci al
preservation concepts.' Bol dt V. Cl ackanmas
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County, 107 Or App 619, 623, 813 P2d 1078 (1991)."
DLCD v. Coos County, 25 Or LUBA 158, 167 (1993).

We believe the above described comments by petitioner's
attorney before the city council gave the city fair notice
that petitioner contended only a requirenment for half-street
construction of the portion of the SW Gaarde Street
extension adjoining the subject subdivision, or a cash
deposi t in lieu t her eof IS adequat e to sati sfy
TCDC 18. 164. 030(A). Therefore, petitioner may raise in this
appeal issues concerning whether the challenged decision,
including the ~condition quoted above, conplies wth
TCDC 18.164.030(A) wth regard to the SW Gaarde Street
ext ensi on.

The fifth assignment of error concerns only whether
Condition 6 conplies with plan policies 8.1.1 and 8.1.3.
Petitioner did not raise conpliance with these plan policies
as an issue bel ow. Therefore, we do not address the fifth
assignment of error here. The third assignnment of error
i ncludes several issues. Among them is an argunment that
Condition 6 violates TCDC 18.164.030(A) because it does not
require intervenors to construct required inprovenents to
SW Gaarde Street. This argument was sufficiently raised
bel ow and, therefore, we address this portion of the third

assi gnnment of error.13

13petitioner also argues in the third assignment of error that the
approved prelimnary subdivision plat does not provide adequate access and
circulation and violates TCDC 16.164.030(K) and 18.164.040 requirenents
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THI RD AND El GHTH ASSI GNVENTS OF ERROR
TCDC 18.164.030(A) (1) provides:

"No devel opnent shall occur unless the devel opnent
has frontage or approved access to a public
street:

"(a) Streets wthin a developnent and streets
adj acent shall be inproved in accordance wth
this title;

"(b) Any new street or additional street wdth
planned as a portion of an approved street
plan shall be dedicated and inproved in
accordance with this code; and

"(c) The Director may accept a future inprovenent
guarantee in lieu of street inprovenents if
one or nore of +the followng conditions
exi st:

"[TA list of Si X reasons why street
i nprovenents or partial inmprovenents m ght
not be feasible or desirable.]"

A portion of the proposed SW Gaarde Street extension is
adj acent to the approved subdivision. Petitioner argues the
chal l enged decision does not find that acceptance of an
i mprovenent guarantee for the SW Gaarde Street extension is
warranted under TCDC 18.164.030(A)(1)(c). 1 Petitioner
contends TCDC 18.164.030(A)(1)(a) and (b), when interpreted
in conjunction with plan policies 8.1.1 and 8.1.3 and

i mpl emrenting strategy 5, mandate actual construction of the

concerning long blocks and cul-de-sacs. We agree with respondents that
t hese i ssues were not raised bel ow

l4petitioner also notes that in any event, Condition 6 would not satisfy
TCDC 18.164.030(A)(1)(c) because, according to petitioner, it does not
guarantee paynment for the future inprovement of SW Gaarde Street.
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portion of the SW Gaarde Street extension adjacent to the
approved subdi vi si on. Petitioner argues
TCDC 18.164.030(A)(1)(a) and (b) are not satisfied by
Condi ti on 6, quot ed supra, because under

TCDC 13.08.020(5)(e), the future creation of a reinbursenment

district or other financial nechanism to pay for the SW
Gaarde Street inprovenents are under the "sole discretion”

of the city council. According to petitioner, condition 6
does not require the city or intervenors to do anything.

The chal | enged decision includes extensive findings on
TCDC Chapter 18.164. Record 18-23. However, these findings
are primarily directed at justifying the city's decision to
require intervenors to participate in paying for a portion
of the SW Gaarde Street extension. They do not determ ne
acceptance of a future inprovenent guarantee for the SW
Gaar de Street ext ensi on IS justified under
TCDC 18.164.030(A)(1)(c), or explain why the city believes
Condition 6 is adequate to «constitute such a future
i nprovenent guarantee. Neither do the findings interpret
TCDC 18.164.030(A)(1)(a) and (b) with regard to the issue
rai sed by petitioner -- that they mandate actual i nprovenent
of this adjacent street to be required as part of the
subdi vi si on approval .

As expl ained above, this Board cannot interpret the
provisions of TCDC 18.164.030(A)(1) in the first instance

Gage, supra; Weeks, supra. Consequent | vy, the third
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1 assignnment of error (in part) and the eighth assignnent of
2 error are sustained.

3 The city's decision is remanded.
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