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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ARTHUR VAN VELDHUI ZEN and
MARY VAN VELDHUI ZEN,
Petitioners, LUBA No. 93-168

FI NAL OPI NI ON
AND ORDER

VS.

MARI ON COUNTY,

N N N N N N N N N N

Respondent .

Appeal from Marion County.

Rose M Z. Freeby, Salem filed the petition for review
and argued on behalf of petitioners. Wth her on the brief
was Evans & Zeeb.

Jane Ellen Stonecipher, Assistant County Counsel
Salem filed the response brief and argued on behalf of
respondent. Wth her on the brief was Robert C. Cannon,

County Counsel .

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 02/ 01/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision denying their
request to partition a 110 acre exclusive farm use (EFU)
zoned parcel into parcels of 50 and 60 acres.

FACTS

Petitioners own a 194 acre EFU zoned parcel on which
they operate a dairy. In Novenber, 1989, petitioners
purchased an adjoining 60 acre parcel from the Oregon
Departnment of Veterans Affairs. |In March, 1990, petitioners
purchased a 50 acre parcel from the Oregon Departnent of
Veterans Affairs. The 50 acre parcel adjoins both the 194
acre parcel and the 60 acre parcel. A bull-calf operation
is carried out on the 50 acre parcel. The 60 acre parcel is
inmproved with a honme, currently occupied by petitioners'
son. Fifty acres of the 60 acre parcel are used to grow
silage and petitioners propose to establish a heifer-calf
operation on the 60 acre parcel.

The | and sales contracts for the 60 and 50 acre parcels
identify bot h petitioner Art hur Van Vel dhui zen and
petitioner Mary Van Vel dhui zen as the buyers. Marion County
Zoni ng Ordi nance (MCZO) 136.130 provides as foll ows:

"In the EFU zone contiguous |ots or parcels of
| and under one ownership shall be considered as a
single lot or parcel except that parcels or lots
approved under the provisions of the Marion County
Subdi vision and Partitioning Ordinance shall
retain the right to be exercised subject to the
conditions [of] approval."”
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I n subsequent di scussions between petitioners and the county
following purchase of the 50 and 60 acre parcels,
petitioners argued they did not intend the original |I|and
sales contracts to designate both petitioners as buyers.
However, the county took the position that MCZO 136.130
operates to conbine all three of petitioners' parcels for
| and use regul ati on purposes.

In October, 1990, petitioners filed a request to
partition the 304 acres into the forner 194, 50 and 60 acre
parcels. |In Decenber, 1990, the county denied this request,
but approved partition of the 304 acres into a 194 acre
parcel (conprised of the former 194 acre parcel) and a 110
acre parcel (conprised of the fornmer 50 and 60 acre
parcel s).

Docunments entitled "Correction to Land Sale Contract”
were recorded in January, 1991. Those docunents, by
amending the original |and sales contracts and executing
qui tcl ai m deeds, designate petitioner Arthur Van Vel dhuizen
as the sole buyer of the 50 acre parcel and designate
petitioner Mary Van Vel dhuizen as the sole buyer of the 60
acre parcel. In an April 8, 1991 letter, the county office
of legal <counsel advised petitioners' attorney that the
corrected |land sales contracts would not be recognized as
sufficient to establish the 50 and 60 acre parcels as
parcels separate from the 194 acre parcel, wi t hout

"i ndependent" evidence establishing that the original I|and
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sales contracts mstakenly identified both petitioners as
buyers. Record 224-25. |In Septenber, 1992, pursuant to the
county approval granted Decenber, 1990, petitioners recorded
a plat dividing the 304 acres into two parcels of 194 and
110 acres.

In Novenber, 1992, petitioners filed a request to
partition the newy established 110 acre parcel. Thr ough
this partition, petitioners seek to reestablish the 50 and
60 acre parcels as separate parcels. The request was denied
by the planning director. The planning director's decision
was appealed to the county hearings officer, and a public
hearing was held on March 24, 1993. The hearings officer
i ssued an order denying the request on August 17, 1993. By
letter dated August 27, 1993, petitioners appealed the
hearings officer's decision to the board of county
comm ssi oners. At a regularly scheduled neeting on
Sept enber 8, 1993, the board of conm ssioners voted to deny
petitioners' appeal.

Nei t her petitioners nor their attorney received witten
notice that the appeal of the hearings officer's decision
would be considered by the board of comm ssioners on
Septenber 8, 1993. On Septenber 29, 1993, petitioners
requested that the board of conmm ssioners reconsider its
deci si on. By letter dated Septenber 29, 1993, petitioners
were advised that the board of comm ssioners' witten order

denying their appeal had been signed and filed with the
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county clerk on Septenber 28, 1993. Petitioners were
advi sed that their request for reconsideration would not be
consi dered. This appeal foll owed.
SI XTH ASSI GNMENT OF ERROR

Petitioners contend MCZO 136. 130, quoted in full supra,
directly conflicts with ORS 92.017. As rel evant,
MCZO 136. 130 provides "[i]n the EFU zone contiguous lots or
parcel s of |and under one ownership shall be considered as a
single lot or parcel * * *_" ORS 92.017 provides as

foll ows:

"A lot or parcel lawfully created shall remain a
di screte lot or parcel, unless the |lot or parcel

lines are changed or vacated or the |ot or parce

is further divided, as provided by law."

Petitioners further contend the board of conmm ssioners erred
in affirmng the hearings officer's determ nation that any
question of <conflict between ORS 92.017 and MCZO 136. 130
regarding petitioners' 304 acres is rendered noot by the
recording of a plat in 1992 dividing petitioners' 304 acres
into a 194 acre parcel and a 110 acre parcel.

We agree with respondent that the recording of the plat
in 1992 divided the 304 acres into two parcels -- one parcel
of 194 acres and one parcel of 110 acres. The recording of
that plat had the legal effect of "vacating" the line
dividing the 50 acre and the 60 acre parcels, |eaving thema
single parcel, even if petitioners are correct that

MCZO 136.130 conflicts with ORS 92.017. The chal |l enged
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finding is legally correct and, therefore, provides no basis
for reversal or remand.

Petitioners argue they relied "upon representations by
Mari on County's counsel that the recording of the plant
woul d not prejudice Petitioners, and would make resol ution
of the partition of the 110-acre parcel back into the 50 and
60 acre parcels earlier [sic] to deal with." Petition for
Revi ew 25.

Even if the county could be estopped from arguing the
1992 plat makes any conflict between MCZO 136.130 and
ORS 92.017 in this case noot, had the county nade the
representations described above, petitioners cite no
evidence in the record show ng the county counsel made such
a representation.1?

The sixth assignnment of error is denied.
FI RST ASSI GNMENT OF ERROR

A Appeal and Request to Submt New Evi dence

Marion County Subdivision and Partitioning Ordinance
(MCSPO) sec. 7, para. 10 provides, in relevant part, as
fol | ows:

"* * * The decision of the * * * Hearings O ficer
may be appealed to the Board [of Comm ssioners] no
|ater than 10 days after the decision on a mnor
partition is rendered * * *, The Board [of
Comm ssi oners] may sustain the decision or decide

IAt oral argument, petitioners cited the April 8, 1991 letter from the
office of legal counsel at Record 224-25, noted supra in the text. That
| etter does not nmeke the representations petitioners claimit does.
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the appeal wth or wthout a further public

heari ng. If a public hearing is held it shall
conform with Chapter I1l of the [MCzZO . * * **

(Enphasi s added.)

Petitioners conplain there is no standard in the above
guoted MCSPO provision explaining how the board of
comm ssi oners decides whether to allow additional evidence.
Therefore, petitioners contend, they were unable to know how
to request that the board of comm ssioners consider
addi ti onal evi dence. Petitioners argue the county
i nproperly denied them an opportunity to submt additional
evidence and then, at | east in part, denied their
application based on a finding that there was not sufficient
evidence to denonstrate certain approval criteria are
sati sfi ed.

VWhen petitioners appealed +the hearings officer's
decision in this matter, they had already received three
| ocal decisions and one public hearing.2 Petitioners' right
of appeal from the hearings officer's decision is a limted
one. MCSPO sec. 7, para. 10 specifically provides that a
public hearing need not be held. Therefore MCSPO sec. 7,

para. 10 itself provides notice that an appeal nmay be

2Petitioners' partition application, along with supporting material, was
first considered and denied by the planning director. The planni ng
director thereafter reconsidered and adhered to his original decision. The
pl anning director's decision foll owi ng reconsideration was appealed to the
county hearings officer. The county hearings officer conducted a public
heari ng, at which petitioners were entitled to and did present evidence and
argunment in support of their application in this matter.
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decided on the record established by the hearings officer
wi t hout an additional public hearing. That is what occurred
here when the board of conm ssioners voted at their
Septenber 8, 1993 reqgular public neeting to affirm the
heari ngs officer's decision.

While MCSPO sec. 7, para. 10 does not extend to
petitioners a right to a pubic hearing to submt additiona
evidence and argunent, it does offer that possibility.
Petitioners' notice of appeal requests an opportunity to

submt "additional information and comment * * *. Record
24. However, that request does not identify the information
or evidence petitioners proposed to submt. Although it is
true that MCSPO sec. 7, para. 10 does not include standards
governi ng whether a second public hearing will be allowed,
we do not see why a decision governing whether to provide a
second public hearing so that petitioners could have a
second chance to submt evidence and argunent in support of
their application nust be governed by standards in the
MCSPO. Petitioners had already received the notice and
public hearing they were entitled to by statute. See ORS
215.416(3). MCSPO sec. 7, para. 10 makes it clear that the
public hearing before the hearings officer my be an
applicant's last local opportunity to present argunent and
evi dence in support of an application, and that provision of
any additional opportunity for a public hearing is solely

within the discretion of the board of commi ssioners.
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In sum while the board of conm ssioners could have
elected to allow petitioners to submt additional argunent
and evidence, MCSPO sec. 7, para. 10 inposes no |egal
requirenent that it do so, and the board of comm ssioners
commtted no error in concluding petitioners failed to
denonstrate that an additional public hearing was warranted.

Thi s subassi gnnent of error is denied.

B. Reconsi derati on

Petitioners next contend the board of comm ssioners
erred because there IS no adopt ed procedure for
reconsi deration of board of conm ssioners' decisions.

We have explained in other cases that where | ocal
provisions for reconsideration provide no standards for
determ ning whether reconsideration will be allowed, the
| ocal decision maker has absolute discretion to deny or

al |l ow reconsi derati on. See West v. Clackamas County, 20 O

LUBA 433, 439 (1991); Consolidated Rock Products .

Cl ackamas County, 17 Or LUBA 609, 631 (1989). Here the

county has even stronger grounds for denying a request for
reconsideration, since it has not adopted regulations
explicitly providing for reconsideration of decisions by the
board  of comm ssi oners. Apparently the board of
conmm ssioners will entertain requests for reconsideration of
its tentative oral decisions, if such requests are received
prior to the tinme the board of conm ssioners signs its fina

order and the decision becomes a final decision appeal able
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to LUBA In this —case, petitioners'’ request for
reconsi deration was received after the decision was signed
and becanme final. The county commtted no error by failing
to grant petitioners' request for reconsideration.

Thi s subassi gnnent of error is denied.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

In order to approve a partition of a farm parcel in an
EFU zone, MCZO 136.070(a) requires that the new farm parcels

satisfy a nunber of requirenents, including the follow ng:

"Any proposed parcel intended for farm use nust be
appropriate to the continuation of the existing

conmer ci al agricul tural enterprise of t he
particul ar area based on the evaluation prescribed
in [MCZQ 136.040(g).[3l] The evaluation shall

include the subject property and commrerci al
agricultural enterprises located in the sanme zone
within one-half mle of the subject property.”
MCZO 136.070(a) (1).

In Still v. Marion County, 22 O LUBA 331, 340 (1991),

we expl ai ned the analysis required under MCZO 137.040(g) and

3MCZO 136.040(g) provides as follows:

"Conmmercial Farm Determ nation: When deternining whether an
exi sting or proposed parcel is a comercial farm enterprise
the follow ng factors shall be considered:

"Soil productivity, drainage, terrain, special soil or |[|and
conditions, availability of water, type and acreage of crops
grown, crop yields, nunber and type of |ivestock, processing
and marketing practices, and the anount of |and needed to
constitute a comercial farmunit. Specific findings shall be
made in each case for each of these factors."
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137.070(a) (1), which are in substance identical to
MCZO 136. 040(g) and 136.070(a) (1), as foll ows:

"The evaluation required under [MCZO 137.040(9)
and 137.070(a)(1)] is to be perforned for both the
subj ect parcel and other commrercial farns in the
area. The purposes of the required evaluation are
to permt the county to distinguish commercial and
noncommer ci al farns in t he rel evant area,
det erm ne t he si ze of exi sting conmer ci al
agricultural enterprises in the area, and then
determ ne whet her, based on the characteristics of
the subject property, the proposed division wll
result in parcels appropriate for the continuation
of existing comercial agricultural enterprise in
the area.”

Petitioners argue the county's findings fail to perform
this analysis and that the county's decision should,
t herefore, be remanded.

As respondent correctly notes, Still involved county
approval of a partition. Therefore, the county's findings
in Still were required to establish that the approved
partition conplied with all applicable criteria. Here, the
chal | enged decision is denial of a partition, and as the
appl i cant s, petitioners nmust carry t he bur den of
denmonstrating conpliance with all applicable criteria. See

Fasano v. Washington Co. Comm, 264 Or 574, 507 P2d 213

(1973); Billington v. Polk County, 13 O LUBA 125 (1985);

Bobbit v. Wallowa County, 10 O LUBA 112 (1984). Had

petitioners submtted sufficient evidence to carry that
burden with regard to MCZO 136.070(a)(1), the county would

be obligated to adopt the kind of findings described in our
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decision in Still to denonstrate that the proposed partition
conplies with 136.070(a)(1). However, as we have expl ai ned
on nunerous occasions, the county's findings obligation is
much nore limted where, as here, the county concl udes that
the applicants have failed to carry their burden of proof as

to one or nore approval standards. McCoy v. Marion County,

16 O LUBA 284, 286 (1987); Portland City Tenple .

Cl ackamas County, 11 Or LUBA 70, 78 (1984); Weyerhaeuser .

Lane County, 7 O LUBA 42, 46 (1982). In such

circunstances, the county's decision nust be affirnmed if the
county finds the applicants failed to carry their burden to
denonstrate that all applicable approval standards are net.
Id. Provided the evidentiary record supports a finding that
the applicants failed to carry their burden concerning any
of the relevant approval standards, such a finding is
sufficient to sustain a decision denying the application.
I d.

The county found that although petitioners submtted
evi dence concerning the agricultural activity on the subject
property, they did not submt evidence concerning the
agricultural enterprises in the area. Respondent cont ends
that w thout such evidence, the county could not adopt
findings providing the analysis required to denonstrate
conpliance with MCZO 136.070(a)(1).

Petitioners do not identify evidence in the record

concerning commercial agricultural enterprises in the area
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surroundi ng the subject property. We conclude the county's
finding concerning the |l ack of such evidence is supported by
the evidentiary record. The findings required by Still and
MCZO 136.070(a)(1l) therefore could not be adopted, and the
deci sion denying the requested partition on that basis nust

be sustained. MCoy v. Marion County, supra.

The second assi gnnment of error is denied.
REMAI NI NG ASSI GNVENTS OF ERROR

Petitioners' remaining assignnments of error challenge
ot her aspects of the county's decision, in which the county
concl udes other approval criteria are not satisfied. W do
not consider the remai ning assignnments of error, because the
county's decision would have to be affirmed in any event, in
view of our resolution of the second assignnment of error,

supra.

The county's decision is affirmed.
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