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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA Nos. 93-175 and 93-178
BENTON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
GENEVI EVE BARHAM
| nt ervenor - Respondent . )

Appeal from Benton County.

Larry Knudsen, Assistant Attorney CGeneral, Salem filed
the petition for review and argued on behalf of petitioner
Wth him on the brief was Theodore R Kul ongoski, Attorney
General; Thomas A. Balnmer, Deputy Attorney GCeneral; and
Virginia L. Linder, Solicitor General.

Janet S. MCoy, Assistant County Counsel, Corvallis,
filed a response brief and argued on behalf of respondent.

Richard T. Ligon, Wlsonville, filed a nmotion to
di sm ss and argued on behalf of intervenor-respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON
Referee, participated in the decision.

REVERSED (LUBA No. 93-175) 03/ 22/ 94
DI SM SSED (LUBA No. 93-178)

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

In LUBA No. 93-175, petitioner appeals a 1986 deci sion
t hat the county is equitably estopped from denying
intervenor the right to develop single famly residences on
10 contiguous, exclusive farm use (EFU) zoned five acre
| ots. In LUBA No. 93-178, petitioner chall enges an October
4, 1993 planning staff letter stating the county woul d honor
the 1986 deci sion.
MOTI ON TO | NTERVENE

Genevi eve Barham the owner of the subject property,
moves to intervene on the side of respondent. There is no
opposition to the notion, and it is allowed.
FACTS

The Hanshew Orchard Subdivision was platted in 1911.
The subdi vi si on consists of approximtely 150 acres divided
into approximately 5 acre lots. Sonme of the lots have been
sold and developed with single famly residences. In 1966,
i ntervenor purchased 10 contiguous vacant |ots, constituting
the northeast 50 acres of the Hanshew Orchard Subdi vi sion.
At the time intervenor purchased the lots, they were
undevel oped and unzoned. Wth the exception of intervenor's
residence, no houses have been constructed on the |lots
i ntervenor purchased in 1966.

In 1974, the subject property was planned and zoned for

rural residential use. However, the county subsequently
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determ ned the property is subject to Statew de Planning
Goal 3 (Agricultural Lands) and that the property does not
qualify for an exception to that goal.?l The county
therefore rezoned the property for exclusive farm use in
1979. During the 1979 proceedings, intervenor raised
questions concerning whether the rezoning of her lots would
effectively preclude their devel opnent for residential use.
On April 2, 1979, one of the county conmm ssioners sent

intervenor a letter, in which he stated:

"Al though the lots in the Hanshew Orchard Tracts
are designated as Exclusive Farm Use, they are
still buildable as 5-acre |ots.

"Since these lots were created as a subdivision
before the adoption of the Conprehensive Pl an,
they cannot be changed retroactively. We have
informed your attorney * * * about these |ots.

"I am sorry the letter of March 21, was not clear
The lots are what we call 'grandfathered' , meaning
they are legally in existence Dbefore the
Conpr ehensi ve Plan and stay that way.

"k ox *x % *"  Record 76.
| ntervenor clains she did not appeal the EFU plan and zoning
desi gnations applied to her property in 1979, in reliance on
the representations made in the above letter.

In 1986, intervenor contacted the county for an

adm nistrative determnation that the property could be

1Because the property is subject to Goal 3, an exception to that goa
woul d be required to plan and zone the subject agricultural land for rura
residential use. OAR 660-04-010(1)(a).
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1 developed for single famly use under ORS 92.225.2 I n
2 June 1986, county counsel advised the planning director and
3 intervenor that while the subject property is properly
4 viewed as a "devel oped" subdivision, within the neaning of
5 ORS 92.225, and ORS 92.017 operates to preserve the existing
6 Jlots as platted, those statutes do not operate to grant a
7 right to develop each lot residentially.3 County counsel
8 went on to state that a claimof equitable estoppel m ght be
9 avail able, based on the April 2, 1979 letter quoted above.
10 On Septenber 30, 1986, intervenor filed a conplaint for
11 declaratory judgnment in circuit court. The conpl ai nt
12 included three claims for relief: (1) equitable estoppel
13 (2) breach of contract, and (3) vested rights. Based on a
14 stipulation submtted by intervenor and the county, on

20RS 92.225 provides a procedure whereby |ocal governments deternine
whet her subdi vi si ons are devel oped or undevel oped. If a | ocal government
determ nes a subdivision is undevel oped, ORS 92.225(3) provides the |oca
government may determ ne whet her the subdivision conplies with the existing
conprehensive plan and |l and use regulations. ORS 92.225(4) authorizes the
| ocal government to conduct a public hearing to determ ne whether to replat
or vacate an undevel oped subdi vi si on

30RS 92.017 provides as follows:

"A lot or parcel lawfully created shall remain a discrete |ot

or parcel, wunless the lot or parcel lines are changed or
vacated or the lot or parcel is further divided, as provided by
[ aw. "
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Decenber 12, 1986, the circuit court entered a judgnent in
favor of intervenor on her first claimfor relief.4

Petitioner was not a party to the <circuit court
proceeding leading to the Decenber 12, 1986 judgnent.
Apparently no public hearings were held by the county in
conjunction with the <circuit court proceedings, and no
notice of the stipulation or the circuit court's judgnent
was provided to petitioner. Petitioner was not aware of the
1986 circuit court proceedings or the Decenmber 12, 1986
judgnment wuntil it received a copy of the October 4, 1993
letter to intervenor advising her that the county will honor
the 1986 sti pul ated judgnent.

Petitioner thereafter inquired into this matter and
filed its notice of intent to appeal in LUBA No. 93-175
chall enging the 1986 stipulated judgnment on October 22,
1993. Petitioner filed its notice of intent to appeal in
LUBA No. 93-178 on OCctober 26, 1993. LUBA Nos. 93-175 and
93-178 were consolidated for LUBA review. OAR 661-10-055.
JURI SDI CTI ON

Respondent and intervenor raise a nunber of argunents
in support of their position that LUBA |acks jurisdiction to
review the 1986 circuit court stipulation and the 1993

pl anni ng departnent |etter.

4The breach of contract and vested rights clains for relief were
di sm ssed. I nt ervenor-Respondent's Menorandum in Support of Mtion to
Di smss 3-4; Record 27.
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A. Cct ober 4, 1993 Pl anning Departnent Letter

The October 4, 1993 planning department letter sinply
advi ses the intervenor and others receiving the letter that
the county considers itself bound by the 1986 circuit court
stipulated judgnment. We conclude below that we have
jurisdiction to consider petitioner's challenge to the 1986
sti pul ati on. The 1993 planning departnent |etter assunes
the 1986 stipulation is valid and sinply states the county
wll comply with its terns.

The 1993 planning departnent letter is not a |and use
deci sion, separate and apart from the 1986 sti pul ation, and
we therefore grant the nmotion to dism ss LUBA No. 93-178.

B. 1986 Circuit Court Stipulation

1. LUBA/ Circuit Court Jurisdiction Over
Decisions Not To Require Conmpliance wth
Appl i cabl e Conprehensive Plan and Land Use
Regul ation Provi si ons

The circuit court has jurisdiction to grant declaratory
relief. ORS 28.010. However, the circuit court's
jurisdiction does not include authority to make |and use
decisions in the process of granting declaratory relief.

Sauvi e Island Agricultural v. GGS (Hawaii), Inc., 107 O App

1, 6, 810 P2d 856 (1991). If the relief sought in a
decl aratory judgnment proceeding requires that a |and use
deci sion be made, such relief is not available until the
appropriate | ocal governnent has rendered the required | and

use decision. |d.
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The question presented in this appeal is whether the
1986 stipulation that the county is equitably estopped from
applying its current land use regulations to the subject
property is properly viewed as a county |and use deci sion.
If it is, the stipulation is properly before this Board,
assum ng the appeal was tinely filed.> Al t hough we are
aware of no Oregon appellate court cases directly on point,
there are appellate court cases concerning the proper forum
for appellate review of vested rights determ nations which
provi de gui dance.

In sonme circunstances, a vested right may exist to use
and devel op property under previously existing |and use
regul ati ons even though subsequently adopted [|and wuse

regul ati ons prohibit such use or devel opnent. See Cl ackanmas

County v. Holnes, 265 Or 193, 508 P2d 190 (1973). Prior to

t he creation of LUBA in 1979, circuit courts had

SLUBA has exclusive jurisdiction to review "l and use decisions," as that
termis defined by ORS 197.015(10). ORS 197.825(1). ORS 197.015(10)(a)(A)
defines "l and use decision" as including:

"A final decision or determ nation nmade by a |ocal governnent
or special district that concerns the adoption, anendnent or
application of:

"(i) The goal s;

(i) A conprehensive plan provision

"(iii) A land use regulation; or

“(iv) A newland use regulationp.}"
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jurisdiction to declare the existence of such vested rights.

Eklund v. Clackamas County, 36 O App 73, 583 P2d 567

(1978); 1000 Friends of Oregon v. Clackamas Co. Comm, 29 O

App 617, 564 P2d 1080 (1977); Eagle Creek Rock Prod. .

Clackamas Co., 27 Or App 371, 556 P2d 150 (1976), rev den

278 Or 157 (1977).
In Forman v. Clatsop County, 297 O 129, 681 P2d 786

(1984), the Oregon Suprene Court considered whether circuit
courts retained jurisdiction to declare vested rights
following the creation of LUBA. The court franmed the issue

presented in that case and resol ved that issue as foll ows:

"The issue is whether the determnation of a
‘vested right' for purposes of allowing a |and use

not in conformty wth a current |and use
regulation is a 'land use decision of a |ocal
governnment,' because if it is, LUBA's exclusive
jurisdiction to review it is beyond doubt. The
| aw defines 'Land use decision' to nean a 'final
decision or determnation mde by a |ocal
government * * * that concerns the adoption,
amendnment , or application of' a land use
regul ati on, anong other things. ‘Land use
regul ation' includes a zoning ordinance. The
Court of Appeals followed these definitions. It

concl uded that when the county determ ned that its
1980 zoni ng ordi nance did not prevent continuation
of the previously begun developnent, the county
had mde a 'final decision or determ nation'
concerning the application of the ordinance, that
is to say, a land wuse decision wthin the
exclusive jurisdiction of LUBA. [€]

6ln Forman, the property owners had purchased a 50 acre recreational
conpl ex developed with a variety of athletic facilities. The property
owners then purchased an additional 228 acres to develop as a recreationa
vehicle and tent canping facility. Such devel opment of the 228 acres was
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"An am cus brief, and the dissenters in the Court
of Appeals, mintain that the exclusion of a
substantially advanced devel opnent from |l ater |and

use regulations, wunder the rubric of 'vested
rights,' ~concerns a 'property right.’ Such a
decision certainly concerns the right to wuse
property, as does any decision that limts an
owner's previous right to wuse property in a
particul ar way, 'vested' or not. This does not

preclude that |ocal governnents or agencies may
have authority to determne the facts on which
application of a rule or exenption from the rule
depends.

"The statute placing exclusive jurisdiction in
LUBA cannot be avoided by arguing that the court
only decides on the existence of the asserted
property right, not on the application of the |and
use regul ation. So-called 'vested rights' do not
exist in a vacuum to be determned by a court
abstractly wthout relation to the regulation
agai nst which the right is clained. The termis
relevant only as a shorthand phrase for one
el ement of the applicable |land use laws that may
require a factual determ nati on l'i ke other
el ement s. Under the present |egislative schene,
| ocal governnents necessarily determ ne many such
facts in deciding on the 'application' of their
"l'and use regulations,' as those terns are defined
in the [statutes]. |If the facts are disputed, the
determ nation nust rest on substantial evidence in
t he whol e record. O Laws 1979, ch 772, 8§ 4(7);
see ORS 197.835(8)(a)(C. If the facts are not
di sputed, they may give rise to a question of |aw.
In either case, the decision on the application of
the regulation, if final, is a 'land use decision'

perm tted under
the time the property was purchased,
devel oping the 228 acres.

at

| ocal hearings and "'issued findings of fact and conclusions of |aw and
deternmined that [the property owners] had a vested right to continue their
nonconform ng use.'" Forman, supra, 297 O at 131 (quoting from the court

of appeal s' deci sion).

Page 9

the conprehensive plan and |and use regulations in effect
and the property owners comenced
The county then adopted a new zoni ng ordi nance
whi ch prohi bited such devel opment of the 228 acres. The county conducted
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for which the channel of review is through LUBA.
There is no 'dual jurisdiction.""

The conplaint filed in circuit court by the intervenor
in this appeal originally included a claimfor relief based
on an asserted vested right. The parties apparently
recogni zed that in view of Forman, judgnment by the circuit
court in favor of the |landowner on that claimfor relief was
not possible. However, it 1is reasonably clear from the
portion of the court's decision in Forman quoted above that
it is the county's decision concerning the applicability or
non-applicability of its land use regulations that renders
the decision a |and use deci sion. The nature of the |egal
theory that provided the basis for the |ocal governnent
deci sion concerning the applicability of its Jland wuse
regulations is not critical to the result in Forman.

Therefore, that the county in Forman relied on a vested
rights legal theory to support 1its wultinmate deci sion,
whereas the county here relied on equitable estoppel, does
not provide a basis for distinguishing this case from Forman
with regard to the question of jurisdiction. |In both cases
the county referred to its land wuse regulations, found
facts, and made an ultimate decision that its |and use
regul ations do not apply. It was the necessity for
reference to |land use regulations and the ultimte decision
that those regulations do not apply that rendered the
ultimite decision a |land use decision in Forman and renders

the decision challenged in this appeal a | and use deci sion.

Page 10



© 00 N oo 0o b~ w Nk

N N R R R R R R R R R R
kP O © O ~N o U M W N L O

2. The Deci si on Maker

As explained earlier in this opinion, circuit courts do
not nmake |and use decisions; local governnents, special
districts and state agencies do. See ORS 197.015(10). The
decision at issue in Forman was clearly a final decision of
a |ocal governnent.’ Because the challenged decision in
this appeal is in the form of a stipulation entered in a
circuit court declaratory ruling proceeding, it is less
cl ear whether the challenged decision is a final decision of
t he county. If the decision is properly viewed as a
decision of the circuit court, then it is not a decision of
the county and is not a | and use decision.?8

In Murphy Citizens Advisory Comm v. Josephine County,

25 Or LUBA 507, rev'd 123 O App 539 (1993), we concl uded
that a stipulation, entered pursuant to a circuit court
mandanus preceding to conpel issuance of a permt under ORS
215.428(7), was not a final county decision and, therefore,
was not a land use decision as that term is defined by
ORS 197.015(10). See n 5, supra. |In reversing our decision
in Murphy Citizens Advisory Comm, the Court of Appeals

expl ai ned "the mandanus proceeding did not end with a final

’See n 6, supra.

8As we noted above, the Oregon Court of Appeals has made it clear that a
circuit court lacks jurisdiction to nake a |land use decision. Sauvi e
Island Agricultural v. GGS (Hawaii), Inc., supra. However, if the circuit
court is properly viewed as the naker of the chall enged 1986 deci sion, that
woul d not nmeke an inproperly rendered circuit court decision a decision of
the county.
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judgnment in favor of [the land owner] granting the relief
that it requested. It ended after the county mnade a

decision to agree to the stipulation.™ Murphy Citizens

Advi sory Comm v. Josephine County, 123 O App 539, 543,

P2d _ (1993). The court further explained that "[t]he
plain meaning of ORS 197.015(10) is that the application of
| and use laws that result in the approval or dism ssal of an
application for a permt constitutes a |and use decision

even if that decision is made outside the confines of the

| and use proceeding." (Enphasis added.) 1d. at 542.

Applying the above reasoning in this case, the circuit
court proceeding did not end with a judgnent granting the
relief requested in intervenor's conplaint; it ended when
the county entered the stipulation with intervenor and the
court thereafter entered judgnent based on the stipul ation.
That the stipulation was entered into outside the confines
of a land use proceeding and wi thout follow ng any of the
procedures required for making a | and use decision does not
make the decision any less a |and use decision. The
decision challenged in this appeal, I|ike the decision

challenged in Mirphy Citizens Advisory Comm, binds the

county to issue permts if certain conditions are net.
There are sone differences in the contexts of the
deci sion challenged in this appeal and the decision at issue

in Mirphy Citizens Advisory Comm In Mirphy Citizens

Advisory Comm, the circuit court clearly had jurisdiction
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under ORS 215.428(7) to entertain the mandanus proceeding in
whi ch the | andowner sought to conpel issuance of a permt.
If our legal analysis in this opinion is correct, the
circuit <court lacked jurisdiction to grant the relief
requested in the 1986 declaratory judgnent proceedings. I n

Murphy Citizens Advisory Comm there was a pending perm:t

application and | ocal proceedi ngs had been conducted on that
application. In this case, while intervenor initially
sought an adm nistrative determ nation from the county that
each of her |lots are separately buildable, relief was
ultimately sought in circuit court. However, in both cases,
the decision ultimately reached by the county took the form
of a stipulation signed by the attorneys for the |1ocal
governnment and the land owner during a circuit court
proceedi ng. Both decisions bind the |ocal governnent to
issue permts for devel opnent of the properties at issue

The decision reached by the county in Mrphy Citizens

Advi sory Comm, |ike the decision challenged in this appeal,

ultimately was reached and nenorialized w thout follow ng
county land use decision making procedures. The court in

Murphy Citizens Advisory Comm characterized that decision

as a de facto |and use decision. Because we see no
principled way to distinguish the decision challenged here,
or the manner in which it was reached, from the de facto

| and use decision in Mrphy Citizens Advisory Comm, we
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concl ude the decision challenged in this appeal is also a de
facto | and use deci sion.
3. Ti mel i ness of the Appeal

There remains the question of whether petitioner's
appeal is tinely. The chal |l enged decision was rendered in
1986. The earliest anyone clains petitioner knew or should
have known of the 1986 decision is when petitioner received
t he Cct ober 4, 1993 pl anni ng depart nent letter
Petitioner's notice of intent to appeal in LUBA No. 93-175
was filed with LUBA on COctober 22, 1993.

The challenged decision concludes the county is
equi tably estopped from denying building permts to allow
residential devel opment of the subject property. The
elements of equitable estoppel are set forth infra.
Application of those elenents requires the exercise of
significant factual and I|egal judgnent, and constitutes
di scretionary approval of intervenor's proposed devel opnent

of the subject property. See Kirpal Light Satsang V.

Dougl as County, 18 O LUBA 651, 660-63 (1990) (and cases

cited therein). By statute, such decisions are "permts."?9
In order to approve a permt, the county is required to
conduct at |east one public hearing on the matter or to
provide notice of the decision and an opportunity for a

| ocal appeal. ORS 215.416(3) and (11). There is no dispute

9As relevant, ORS 215.402(4) defines "permit" as "discretionary approval
of a proposed devel opment of land * * *_ "
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that the county failed to conduct a public hearing prior to
entering the 1986 stipulation and gave no notice of its 1986
deci si on. Therefore, the deadline for filing the notice of
intent to appeal in this matter is governed by ORS
197.830( 3) . 10

Nei t her respondent nor intervenor contends petitioner
is not "adversely affected by the [chall enged] decision."
ORS 197.830(3). The notice of intent to appeal in LUBA No.
93-175 was filed not nore than 18 days after petitioner

"knew or should have known" of the 1986 stipulation.1l

100RS 197.830(8) requires that a notice of intent to appeal a |and use
decision "shall be filed not later than 21 days after the date the decision
sought to be reviewed becones final." However, ORS 197.830(3) provides, in
part, as follows:

"If a local governnent nakes a |and use decision wthout
providing a hearing * * * a person adversely affected by the
deci sion nmay appeal the decision to [LUBA] under this section

"(a) Wthin 21 days of actual notice where notice is required;
or

"(b) Wthin 21 days of the date a person knew or should have
known of the decision, where no notice is required.”

ORS 197.830(3) was adopted by the legislature in 1989. O Laws 1989, ch
761, § 12. For that reason ORS 197.830(3) may not apply to the subject
appeal of a 1986 deci sion. However, this Board has determ ned, based on
ot her statutory requirenments, that a notice of intent to appeal challenging
a permt decisionis tinmely if filed within 21 days of actual notice, where
the permt decision was rendered wi thout observing statutory notice and
hearing requirenents. See Citizens Concerned v. City of Sherwood, 21 O
LUBA 515, 528 (1991)(and cases cited therein).

11Wwe assune petitioner was not legally entitled to individual witten
notice of the 1986 decision. Therefore, the deadline for filing its notice
of intent to appeal is governed by ORS 197.830(3)(b). See Leonard v. Union
County, 24 Or LUBA 362, 375-76 (1992).
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ORS 197.830(3)(Db). For these reasons, petitioner's notice
of intent to appeal was tinely filed.

ORS 197.830(5)(a) provides, with one exception, that
the time for filing a notice of intent to appeal under
ORS 197.830(3) "shall not exceed three years after the date
of the decision.” However, the exception provided by
ORS 197.830(5)(b) states that the three year limtation
shal | not apply "[i]f notice of a hearing or an
adm ni strative decision pursuant to ORS 197.763, 197.195,
215.416(11) or 227.175(10) is required but has not been
provided * * *_ " As expl ai ned above, the county in this
case was required either to hold a public hearing, for which
notice is required under ORS 215.416(5) and 197.763, or to
give notice of its decision and provide an opportunity for
appeal wunder ORS 215.416(11). The county gave neither
notice. Therefore the three year statute of ultimte repose
in ORS 197.830(5)(a) does not apply.

For the reasons explained above, we have jurisdiction
to review the decision challenged in LUBA No. 93-175.
DECI SI ON

A | ssue and Cl ai m Precl usion

In certain circunstances, a party my be precluded in
an adm nistrative proceeding from asserting a claim (res
judicata) or asserting issues (collateral estoppel). North

Cl ackamas School District v. White, 305 Or 48, 750 P2d 485,

nodified 305 Or 468 (1988); Joines v. Linn County, 24 O
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LUBA 456, 461-64 (1993). In State Farm Fire & Cas. .

Reuter, 299 O 155, 158, 700 P2d 236 (1985), the Oregon
Suprene Court explained these comon |aw principles as

foll ows:

If a person has had a full and fair opportunity to
litigate a claim to final judgnment, nost courts
(including this one) hold that the decision on a

particul ar I ssue or determ native fact IS
determ native in a subsequent action between the
parties on the same claim (direct estoppel). See

Waxwi ng Cedar Products v. Konnecke, 278 O 603,
610, 564 P2d 1061, 1064-65 (1977); Bahler .
Fletcher, 257 Or 1, 4, 474 P2d 329, 331 (1970).

The judgnment generally is conclusive as well in a
different action between parties as to issues
actually litigated and determned in the prior

action if their determ nation was essential to the
judgment (collateral estoppel).”

In this case the 1986 circuit court proceedi ng ended by
stipulation of the parties without actual litigation of the
issues. More inportantly, petitioner was provided no notice
or opportunity to participate in the «circuit court
proceedings that led to the 1986 stipulation and was not a
party to those proceedings. Petitioner therefore had no
"full and fair opportunity to litigate" its claims in the
1986 circuit court proceeding. We conclude the circuit
court proceeding that termnated with the 1986 stipul ation
provides no basis for precluding this appeal or any issues

petitioner seeks to raise in this appeal.
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B. Equi t abl e Est oppel

The elenents of equitable estoppel were explained by

the Oregon Suprene Court in Coos County v. State of Oregon,

303 O 173, 180-81, 734 P2d 1348 (1987), as foll ows:

"The el ements of equitable estoppel in Oregon were
set out by this court in Oegon v. Portland
General Elec. Co., 52 O 502, 528, 95 P 722
(1908):

""To constitute estoppel by conduct
t here must (1) be a fal se
representation; (2) it must be nade wth
know edge of the facts; (3) the other
party nust have been ignorant of the
truth; (4) it mnmust have been made with
the intention that it should be acted
upon by the other party; (5) the other
party nust have been induced to act upon
it: Bigelow, Estoppel (5 ed.), 569, 570

"Courts general ly have hel d t hat t he
m srepresentation nust be one of existing materi al
fact, and not of intention, nor may it be a
conclusion from facts or a conclusion of |aw.
Everest and Strode, The Law of Estoppel 251 (3d ed
1923). The party seeki ng est oppel nmust
denonstrate not only reliance, but a right to rely
upon the representation of the estopped party.
* * x " (Enphases added.)

The April 2, 1979 letter upon which the stipulation

29 relies in concluding the county is equitably estopped from

30 applying its current conprehensive plan and EFU zoning is

31 quoted above in the statement of facts. Reading that letter

32 in the light nost favorable to intervenor and the county in

33 this

appeal, it states that the county wll approve

34 residences for each of intervenor's EFU zoned |ots w thout

35 requiring conpliance wth the stringent «criteria for
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approving residences on EFU zoned |land. The |letter explains
the legal basis for that position as the existence of an
approved subdivision plat for the property on the date the
subj ect property was first placed in an EFU zone.

Al t hough the letter contains erroneous conclusions of
law, we fail to see any misrepresentations of "materi al
fact." The county conmm ssioner's conclusion that the 1979
EFU zoning would not apply to limt intervenor's ability to
secure building permts for residences on each of the 10

lots is an erroneous concl usion of | aw. See Columbia Hills

v. LCDC, 50 Or App 483, 624 P2d 157, rev _den 291 O 9
(1981). However, as far as we can tell, the statenent is a
factually accurate description of the county's then held
| egal position and practice concerning approval of
residenti al building permts for properties such as
i ntervenor's.

As petitioner points out, there are appellate court
deci sions which raise substantial question about whether
equi tabl e estoppel could ever apply to preclude a |ocal
gover nnment from requiring conpliance wth applicable
conprehensive plan and |and wuse regulation requirenents.

Bankus v. City of Brookings, 252 O 257, 260, 449 P2d 646

(1969); Holdner v. Colunbia County, 123 O App 48, 53,

P2d _ (1993); Clackamas County v. Emmert, 14 O App 493

500- 03, 513 P2d 532 (1973).
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However, even if the county could be equitably estopped
from requiring i nt ervenor to comply w th exi sting
conprehensive plan and EFU zoning requirenents, such an
est oppel cannot apply because one county conm ssioner failed
to anticipate the court of appeals' decision in Colunbia

Hlls v. LCDC and expressed the erroneous |egal conclusion

that the EFU zoning requirenments applied to the subject
property could be ignored based on the existence of the 1911
subdivision plat.12 Even if an erroneous m srepresentation
of material fact mght, in appropriate circunstances, estop
the county from requiring conpliance wth otherw se
applicable conprehensive plan and |and use regulation
requi renents, an erroneous |egal opinion cannot. 13

The county's decision is reversed.

12we al so share petitioner's doubts that, even in an appropriate factua
context, a letter sent by one county conm ssioner could give rise to an
estoppel against the board of county conmi ssioners as a governmenta
entity, absent sonme indication that the other county comr ssioners agreed
with the letter, that it was witten on behalf of all the county
commi ssioners or that the author had authority to bind the board of county
conmi ssi oners.

13petitioner challenges the 1986 stipulation on a variety of procedura
and substantive bases and attacks the adequacy of the evidentiary record
and fi ndings. Because the inportant facts are not in dispute, and we
conclude that the challenged decision is erroneous as a matter of |aw, we
do not address the renmmi nder of petitioner's assignnents of error
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