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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CITY OF PORTLAND
Petitioner,
VS.

CI TY OF BEAVERTON, LUBA No. 92-225

N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
WASHI NGTON COUNTY, BEAVERTON SCHOOL )
DI STRI CT No. 48J, TUALATIN HILLS )
PARK AND RECREATI ON DI STRI CT, and )
TUALATI N VALLEY FI RE & RESCUE, )

| nt ervenor s- Respondent. )

Appeal from City of Beaverton.

Pet er A. Kasti ng, Seni or Deputy City Attorney,
Portland, filed the petition for review and argued on behal f
of petitioner.

Panela J. Beery, City Attorney, Beaverton, filed a
response brief and argued on behalf of respondent.

David C. Noren, Assistant County Counsel, Hillsboro,
filed a response brief and argued on behalf of intervenor-
respondent Washi ngton County.

Jack L. Orchard, Portland, filed a response brief and
ar gued on behal f of i ntervenors-respondent speci al
districts. Wth himon the brief was Ball, Jani k & Novack.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 05/ 06/ 94



1 You are entitled to judicial review of this Order.
2 Judicial review is governed by the provisions of ORS
3 197.850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

The chal | enged or di nance anmends Beaverton's
conprehensive plan to add a new section titled "Urban
Service Area and Boundary" and a map establishing the
Beaverton Urban Service Area and Boundary (USB).1
MOTI ONS TO | NTERVENE

Washi ngton County, Beaverton School District No. 48J,
Tualatin Hills Park and Recreation District and Tualatin
Valley Fire & Rescue nove to intervene in this proceeding on
the side of respondent. There is no opposition to the
mot i ons, and they are all owed.
| NTRODUCTI ON

This appeal is one of three related appeals concerning
the establishnment of a USB for the unincorporated area of
eastern Washington County |ocated between the City of
Portland (hereafter Portland) and the City of Beaverton
(hereafter Beaverton). Beaverton, Portland and Washi ngton
County have attenpted over a nunber of years to reach
agreenent on a location for a USB in the unincorporated area
bet ween Beaverton and Portl and. Such a USB woul d separate
t hose portions of the wunincorporated area that ultimtely

wi || receive urban services from and be annexed by

1The Urban Service Area and Boundary is sometines referred to as the
Urban Service Boundary (USB). We use the shortened acronym USB in this
opi ni on.

Page 3



© 00 ~N oo o b~ w NP

N NN R R R R R R R R R R
N B O © O N O O N W N kB O

Beaverton, from those portions that ultimtely will receive
urban services from and be annexed by Portland.? Those
negoti ati ons have not produced agreenent anong the county
and two cities on the appropriate location for Portland's
and Beaverton's USB.

In this appeal , Portland chall enges Beaverton's

adoption of its preferred USB. |In Washington County v. City

of Portl and, O LUBA ___ (LUBA No. 93-142, May 6, 1994),

deci ded this date, Washington County and Beaverton chall enge

Portland's adoption of its preferred USB. In Cty of
Portl and v. Washi ngton County, O LUBA _ (LUBA No. 93-

195, May 6, 1994), also decided this date, Portland
chal | enges Washi ngt on County's amendnent of its
conprehensi ve plan to incorporate Beaverton's preferred USB.

As we explain in City of Portland, v. Wshington

County, supr a, slip op at 6- 8, t he acknow edged

conprehensive plans of both cities and Wshi ngton County
defer determ nations concerning which city ultimately wll
annex, and be responsible for providing urban services in,
this wunincorporated area of the county. However, the
acknowl edged comprehensive plans of both <cities assert

potential interests in annexing and providing such urban

2portland generally provides urban services directly. Wi | e Beaverton
provi des sone urban services directly, it provides a nunber of urban
services indirectly, through special districts.
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services within this unincorporated area.3 W conclude in

City of Portland v. W shington County that the county

i nproperly anmended its conprehensive plan to adopt
Beaverton's USB, because Beaverton's USB, as defined and
incorporated into the county's conprehensive plan, conflicts
with provisions in Portland's acknow edged conprehensive
plan. We explain that the county may not unilaterally alter
t he acknowl edged | and use planning status quo concerning
provision of urban services within and annexation of this
uni ncorporated area, where such action wll make the
county's plan inconsistent wth Portland's acknow edged
conpr ehensi ve pl an. Unl ess Portland agrees to anmend its
plan to be <consistent with the Beaverton USB, under
ORS 197.190(1)4 and 268.385(1), the Metropolitan Service

District (Metro) nust agree that the USB should be | ocated

SWe also explain that since these appeals all result in remand of the

chal | enged conprehensive plan anendnents, it is the provisions of the
acknowl edged conprehensive plans, as they existed prior to the challenged
amendnents, that are inportant. 1d., slip op at 6 n 3.

4puring the 1993 legislative session, the |egislature anended a nunber
of statutory provisions concerning intergovernnmental coordination and
adopted new provi sions. Sonme of those new and anended provisions may be
rel evant to the decision challenged in this appeal on remand. However, the
1993 | egi sl ative amendnments were not in effect when the chall enged deci sion
was adopted and all statutory references in this opinion are to the Oregon
Revi sed Statutes as they existed on the date of the challenged decision.
ORS 197.190(1) was recodified in 1993 and now appears at
ORS 195.025(1)(1993).
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where Beaverton and Washington County propose.? Because
Metro has not taken such action, we remand the county's

decision in City of Portland v. Washi ngton County.

The only question we nust address in this appeal is
whet her Beaverton's decision, like the decision subsequently
adopted by Washington County to adopt the Beaverton USB,
identifies the unincorporated area which Beaverton, rather
t han Port | and, wi || ultimately annex and assune
responsibility for providing urban services.®
FI RST AND FOURTH ASSI GNMENTS OF ERROR

Al t hough the question is a close one, for the reasons
expl ai ned bel ow, we conclude the chall enged deci sion adopts

more than a nonbinding recomendation.’ | t anmends

SAs we explain in City of Portland v. Wshington County, Metro has
authority wunder ORS 268.380(2) to require jurisdictions wthin the
Metropolitan Service District to amend their plans where such anmendnents
are necessary for conpliance with the statew de planning goals. If Metro
were to resolve the current controversy in favor of the Beaverton USB,
Metro could direct Portland to anmend its conprehensive plan to be
consistent with the Beaverton USB, as required by Goal 2 (Land Use
Pl anni ng) .

6The subsequent county decision adopting the Beaverton USB chal |l enged in
City of Portland v. WAshington County, explicitly states that Beaverton is
the only city that will be responsible for providing urban services inside
t he Beaverton USB. Beaverton's earlier decision adopting a USB, which is
the decision challenged in this appeal, does not state that position
explicitly.

"No party questions our jurisdiction in this matter. |f the decision is
properly viewed as nerely a proposal, we question whether the chall enged
decision is properly viewed as a final |and use decision subject to review
by LUBA. See Sensible Trans. v. Metro. Service Dist., 100 O App 564, 787
P2d 498 (1990). However, because the decision anends the city's
acknow edged conprehensive plan, see ORS 197.015(10)(a)(A)(ii), and we
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Beaverton's acknow edged conprehensive plan to provide that,
within the Beaverton USB, Beaverton will be the city to
provi de urban services to and annex the unincorporated area,
to the extent any city wll provide urban services to or
annex such uni ncorporated area.

A. The Chal | enged Deci si on

The | egal significance of the USB adopted by Beaverton
is not readily discernible fromthe words the city uses in
its decision. The challenged decision adopts the follow ng

addition to the acknowl edged Beaverton Conprehensive Pl an:
"URBAN SERVI CE AREA AND BOUNDARY

"A long term objective of the City has been to
establish an area for planning of wurban public
facilities and services. The [USB] establishes
the limt of that planning area.

"In 1986 the cities of Tigard and Beaverton agreed
on Annexation Planning Areas of Agreenment, in
effect, an urban services boundary between the two
cities * * *,

"Bet ween 1985 and 1992 the cities of Beaverton and
Portl and discussed the location of an appropriate
[USB] between the two cities. The City of
Beaverton [in the challenged decision adopts a
USB] that generally recognizes the WAashington
County/ Mul t nomah County boundary * * *,

"k X * * *

"It is the City's belief that, in the long run,
the citizens residing within the wurban growth
boundary of the Portland Metropolitan Area will be
best served by eventually being part of a city.

conclude in this opinion that the challenged decision is nore than a nere
proposal, we conclude the chall enged decision is a |and use deci sion
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Cities are established * * * to be urban service
providers and to provide a system of governance
tailored to responding to and delivering urban
servi ces. Toward that end, the [ USBH] i's
established for two primary purposes:

"1_

In planning for wurban public facilities and
services, the boundary establishes the extent
of the City of Beaverton's direct interest
and invol venment for planning and coordination
of such services. This planning and
coordination wll be acconplished through
working with Washington County and the
speci al districts which currently provide
services wthin the area. It is not
necessarily assunmed that the City wll
provide, directly, all of the services within

t hat boundary in the future. Servi ce
pl anni ng wth t he County and speci al
districts will determ ne, over the long run,

the nmost effective and efficient nmethod of
providing these services wthout further
conplicating the existing pattern of urban
service provision.

* * %

The [USB] establishes the extent of the
City's annexati on I nterests to provi de
services directly, jointly with other service
providers, or through <contract wth other
service providers. In this manner, property
owners and citizens are notified of the
City's interests and intent.

"While the establishment of the [USB] is
i nportant as a planning tool, and that is its
nost i nmedi ate inportance, in the long run it
al so sets the framework for a future system
of governance yet to be determ ned.

"The [USB] is not intended to inply direct
changes to land use plans or regulations as
establi shed by Washi ngton County. However,
to the extent that the establishment of the
[USB] creates a planning area for services,



32 explicitly say Portland shal

it could indirectly influence changes in |and
use as a result of service planning.

"k *x * * *

"THE FOLLOW NG SETS FORTH THE CTY'S POLIClIES
REGARDI NG THE URBAN SERVI CE BOUNDARY:

"1_

"ok

The

*

The [USB] shall establish the area of the
City's planning of wurban public facilities
and services and areas of future annexation
to the City.

The City shall work cooperatively wth
service providers within the Urban Service
Boundary to develop public facility plans

which will determ ne, over the long run, the
nost effective and efficient nethods of
provi di ng each service. The Urban Pl anni ng

Area Agreenment wth Washington County shal
be anmended to reflect these relationships and
this gener al responsibility.
I nt ergovernnmental agreenments with the various
jurisdictions shall be developed to specify
roles and responsibilities for each service.

The City will involve unincorporated property
owner s and residents I n pl anni ng for
facilities and services.

The City will develop and maintain a policy
for the annexation of wunincorporated areas
within the USB to the City which is
comrensurate with State annexation |aw and
the City's ability to provide city services.

* * *"  Record 1-3.

pl an | anguage adopted by the <city does

not

exerci se no planning interest

33 inside the Beaverton USB and cannot annex property included

34 in the Beaverton USB. However, although the above quoted

35 language explicitly acknow edges the continuing
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pl ayed by the county and various service districts through
which Beaverton provides certain urban services, it
carefully avoids any nention of a role for Portland in
annexi ng or planning and provi ding urban services within the
Beaverton USB. 8

When the above plan | anguage adopted by the chall enged
decision is viewed in context with the findings that support
the challenged decision and the existing acknow edged
conprehensive plans and wurban planning area agreenents
(UPAAs) between the county and Portland and Beaverton, as
expl ai ned bel ow, Beaverton's intent and purpose in adopting
t he chall enged pl an amendnent is clear.

B. Fi ndi ngs

One of the plan goals addressed in the city's findings
is the follow ng: "Make Beaverton one of the outstanding
cities in the West." Record 8. The findings addressing

this goal are as follows:

8Beaverton's Conmunity Devel opment Director explained in a Mrch 31,
1992 nenorandumto the city planning comr ssion, as follows:

"* * * This decision does not, in itself, resolve all long-term
i ssues of who will provide certain services to the area, or
even whether the area wll eventually annex to Beaverton.
Rather, it allows the City and these service providers to go
forward and discuss the options for future service with the
assunption that Portland will not be a direct service provider.

This does not nean, of course, that we would not continue
cooperative efforts with Portland in many planning efforts,
such as transportation and water supply planning, but it would
mean that such cooperation would not specifically include the
presence of Portland as a nmmjor governnental entity in
Washi ngton County." Record 452.
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"Utimately t he ur bani zed ar ea of eastern
Washi ngton County should be incorporated into a

city. Beaverton 1is the logical city. The
establishment of the USB recognizes this fact and
sets the groundwork for it to occur."” 1d.

One of the city's plan policies regarding public

facilities is as foll ows:

"The City should develop [a USB] to identify areas
where the City 1is the appropriate [|ong-term
service provider." Record 11.

The findings adopted addressing this policy state "[t]he
intent of this action is to inplement this policy of the
plan.” 1d. Al t hough neither of these findings is
di spositive, they do suggest the city intends by its action
to designate Beaverton, rather than Portland, as the city
that wll provide urban services to and annex property
within the area included in the Beaverton USB.

C. Acknow edged Conprehensive Pl ans and UPAAs

The existing acknow edged conprehensive plans, and the
UPAA's entered into between the cities of Beaverton and
Portl and and Washi ngton County, |eave open the question of
whet her Portland or Beaverton will provide urban services to
and annex property within the planning areas of interest

identified in those agreenents.?® See City of Portland v.

Washi ngt on County, supra, slip op at 6- 8. The

9The urban planning area in which Beaverton asserts a planning interest
in the UPAA appears to include the area included within the USB chal | enged
in this appeal. Intervenor-Respondent Washi ngton County's Brief App 23.
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1 Beaverton/Washington County UPAA provides, in part,

2 follows:

21 anmendnent

22 If

n E_

As

t he chall enged deci sion

The CITY is responsible for conducting an
urban services study within its ur ban
pl anning area * * * | This study will
identify the area for 1|ong-range provisions
of urban |evel services and annexation to the

CITY. Services to be studied shall include,
but not be limted to: water, sanitary
sewer, storm sewer and transportation and
devel opnent servi ces. The COUNTY will

participate in this process as outlined in a

Mermor andum of Understanding and will forward
the future proposed urban services boundary
and policies to t he County Pl anni ng
Conmm ssion and Board of Conm ssioners for
consideration as a possible amendnent to the
COUNTY Conprehensive plan."10 | nt ervenor -
Respondent Washi ngton County's Brief App 18.

noted wearlier, the challenged decision is

as

an

to the acknowl edged Beaverton Conprehensive Plan

Is properly viewed nerely as a

23 nonbi nding suggestion to Washington County, it is difficult

24 to see what such a suggestion would add to the existing

10The Portland/ Washi ngton County UPAA includes a parallel provision
whi ch provides as foll ows:
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The County and the City agree to initiate a process to
deternine the boundary of an urban service area suitable
and appropriate for the provision of future urban

servi ces. Wthin this boundary, specific agreenents,
i ncluding standards and the coordination of service
provi si on, shal | be negoti at ed bet ween af fected
jurisdictions. Neither the City nor the County will seek
to finally determine said service boundaries until both

City and County conprehensive land wuse plans are
acknowl edged by the Land Conservation and Devel opnent
Commi ssi on. " I nt ervenor - Respondent Washi ngton County's
Brief App 9.
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acknowl edged Beaverton Conprehensive Plan or the above
quot ed UPAA provision. 11

D. Concl usi on

Based on the above, we conclude the chall enged deci sion
represents a unilateral action by Beaverton to identify an
area where Beaverton, rather than Portland, wll assune
responsibility for providing urban services, to the extent
any city wll provi de such services. The deci sion

admttedly is couched in terns of future planning and | eaves

open whether areas within the USB will actually be annexed
or whether Beaverton ultimately wll provide such city
services directly or through special districts. However,

what the decision does do, in our view, is mke Portland
essentially a nonplayer wthin the Beaverton USB, for
pur poses  of direct provi sion of urban services or
annexati on.

We find Beaverton's unilateral change of the |and use
pl anning status quo within the disputed area violates Goal 2
(Land Use Planning) and ORS 197.190(1) and 268.385(1), for
the same reasons we conclude Washi ngton County's subsequent
action to adopt the Beaverton USB violates the goal and

st at ut es. City of Portland v. Wshington County, supra,

slip op at 20-23.

11At oral argument, the parties advised the Board that the menmorandum of
under standi ng referenced in the above quoted UPAA provision does not exist.
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The first and fourth assignments of error are
sust ai ned.
SECOND AND THI RD ASSI GNVENTS OF ERROR

Petitioner's remaining assignnments of error challenge
t he adequacy of the factual base supporting the challenged
plan anmendnent and a provision in the challenged plan
amendnent allowing certain adjustnments to the USB w thout
further anmendi ng the plan.

As expl ai ned above, Beaverton |acks authority to adopt
t he chall enged decision, absent a decision by Metro under
ORS 197.190(1) and 268.385(1) that the USB chosen by
Beaverton is the one that, in Metro's view, accommodates the
needs of all affected |ocal governnents as nuch as possible.
In this circunstance, consideration of these assignnents of
error would serve no useful purpose, and we decline to do
Sso.

The city's decision is remanded.
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