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Shelter Resources, Inc., John Lape and Laura Coones. Wth
them on the brief was Stoel Rives Boley Jones & G ey.
M chael R. Campbell argued on behalf of Shelter Resources,
I nc., John Lape and Laura Coones.
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Cannon Beach, filed a petition for review
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Wth them on the brief was Preston Gates &

11 Ellis. Daniel Kearns argued on behal f of respondent.

12

13 KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
14 Referee, participated in the decision.

15

16 AFFI RVED 05/ 16/ 94

17

18 You are entitled to judicial review of this Order.

19 Judi ci al revi ew
20 197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a city decision denying approval of
a tentative subdivision plat.
MOTI ONS TO | NTERVENE

Oregonians In Action (OA) and Harley M shler nove to
intervene on the side of petitioners in LUBA No. 93-225.
Shel ter Resources, Inc., John Lape, Laura Coones, Oregonians
In Action and Harley M shler nobve to intervene on the side
of respondent in LUBA No. 93-229. There is no objection to
t he notions, and they are all owed.
FACTS

The subject property consists of 3.53 acres and is
zoned Residential Medium Density (R-2). Petitioner Shelter
Resources, Inc. (SRI) is the managi ng general partner of a
devel opnent partnership.1 SRl  proposes to develop the
subject property with a 17 lot, 34 duplex, residential
subdi vision, a 3,297 square foot children's play area and a
24,625 square foot open space area. The proposed
subdivision will be for "lowinconme residents, provided that
financing from the U S. Farners Honme Admnistration [is]
avail able for the developnent.” SRl Petition for Review 2.

The planning conmm ssion denied the proposal, and the

1Al t hough t he partnership subnitted t he di sput ed devel opnent
application, for sinplicity we refer to SRI as the applicant in this
opi ni on.
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applicant appealed that decision to the city council. The

city council remanded the application to the planning
conm ssion to consider information concerning trees,
sidewal k | ocation and street paving. Thereafter, the
pl anning comm ssion again denied the proposal, and the
applicant appealed to the city council. After a public
hearing, the <city council affirmed the decision of the

pl anni ng comm ssion and denied the application. This appeal
fol | owed.
PRELI M NARY | SSUE

Petitioners argue the challenged decision is a |limted
|and use decision, and the <city argues it is not.
ORS 197.015(12) provides the following definition of limted

| and use deci si on:

"*Limted |land use decision' is a final decision
or determnation mde by a local governnent
pertaining to a site wthin an urban growth
boundary whi ch concerns:

"(a) The approval or denial of a subdivision * *

"x % * % %"

The city argues the challenged decision is a |and use
decision, not a |limted |and use decision, because the city
has not yet complied with ORS 197.195(1), which provides as

foll ows:

"A'limted | and use decision' shall be consistent
with applicable provisions of city * * %
conprehensive plans and |and wuse regulations.
Such a decision nmay include conditions authorized

Page 5
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by | aw. Wthin two years of Septenber 29, 1991,

cities * * * shall incorporate all conprehensive
plan standards applicable to Ilimted |and use
decisions into their |and use regul ations. A
decision to incorporate all, sonme or none of the
appl i cabl e conprehensive plan standards into |and
use regul ati ons shal | be undertaken as a

post - acknow edgnment anendnment under ORS 197.610 to
197. 625. Until a city or county has undertaken

t he post-acknow edgnent process, all applicable
conprehensive plan standards shall continue to
apply to limted |and use decisions." (Enmphases
supplied.)

The city's failure to incorporate plan provisions
applicable to Ilimted |and use decisions into its |and use
regul ati ons neans only that applicable conprehensive plan
provi sions continue to apply to limted | and use deci sions.
The failure to incorporate such plan provisions into city
| and use regul ati ons has no bearing on whether a devel opnent
proposal neets the ORS 197.015(12) definition of "limted
| and use decision."

The chal l enged deci si on denies approval for a proposed
subdi vision within an urban growth boundary and, therefore,
is alimted | and use deci sion.

SECOND ASSI GNMENT OF ERROR (O A)

ORS 197.195(3)(c)(C) requires the city to provide
notice of "the applicable criteria for the decision."
Petitioners argue the city erroneously failed to provide in
its notices that it <considers <city conprehensive plan
housing policies 9, 13 and 20 to be applicable approval

st andar ds. Petitioners contend the city's failure to
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provi de such notice neans the city |lacked authority to apply
t he di sputed housing policies.

We agr ee Wi th petitioners t hat under ORS
197.195(3)(c)(C), the city is required to list applicable
criteria for the decision, and that the city erred by
failing to do so. Nevertheless, we do not believe the
city's failure to do so here requires that we reverse or
remand the chall enged deci si on.

During the local proceedings, the parties disputed
whet her various plan policies apply to the proposal
Specifically, the challenged decision states the follow ng

concerning that dispute:

"There was sonme debate before the planning
comm ssi on and this counci | as to t he
applicability of conpr ehensi ve pl an housi ng
policies 5, 9, 12, 13 and 20. The city attorney
opined that these policies were not approval
criteria applicable to this matter, but nerely
aspirational and general in nature. Nevertheless,
much public testinony in this mtter was focused
on these housing policies.

"k ok x x *"  Record 6.

The planning conm ssion denied the proposal on the
basis of conprehensive plan housing policies 5, 9, 12, 13
and 20. Record 62. Petitioners had opportunities to
present argunent concerning the applicability of these plan
policies to the proposal and, in fact, presented such
argument to both the planning conm ssion and city council
Under these circunmstances, we believe the city's failure to

list plan housing policies as applicable approval standards
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is harm ess, and provides no basis for reversal or remand of
t he chal |l enged deci si on.
Thi s assignnent of error is denied.
FI RST AND SECOND ASSI GNMENTS OF ERROR ( SRI)
FI RST ASSI GNMENT OF ERROR (O A)

Petitioners contend a subdivision in the R2 zone is a
permtted wuse and that the ~city erred by applying
conprehensi ve plan housing policies 5, 9, 12, 13 and 20 as
approval standards. Petitioners argue the express |anguage
of the plan makes it clear that the plan is inplenented
t hrough | egislative decisions adopting inmplenenting city
| egi sl ative regulations, and does not apply to individual
devel opnent applications. Petitioners maintain the only
standards applicable to the proposed subdivision are the
Cannon Beach Subdi vi si on Or di nance (CBSO) st andar ds
applicable to tentative plats. Petitioners also argue the
findings fail to explain why the plan housing policies apply
directly to the disputed application, in view of the
statenment in the plan enphasized below that plan housing
policies are to be inplenented through |egislative acts.
Finally, petitioners argue it 1is inconsistent with ORS
197.307(6) and Statewide Planning Goal 10 (Housing) to
interpret the plan housing policies to allow the city to

deny the subject application.?

20RS 197.307(6) relates to "needed housing."
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The city argues ORS 197.175(2)(d)3 requires |and use
decisions and I|imted land wuse decisions be made in
conpliance with the conprehensive plan. The city also
contends the CBSO requires that the proposed tentative
subdi vi sion plat conply with the conprehensive plan.

A.  ORS 197.175(2)(d)

ORS 197.175(2)(d) requires that the city's land use

decisions and limted land use decisions conply with its
acknow edged conprehensive plan. However, that a |and use
decision or limted |land use decision nust conply with the

pl an, does not necessarily mean that all plan provisions
apply directly to individual devel opnment applications.

There are essentially three possibilities. First, a
pl an policy may apply directly to a devel opnment application.
Second, a particular plan policy my not apply to a
particul ar devel opment application, because the standard
expressed in the plan policy is irrelevant.4 Third, even if
the standard expressed in a plan policy is relevant, the

plan policy may not apply directly to a devel opnent

SORS 197.175(2)(d) provides:

"If [the city's] conprehensive plan and |and use regul ations
have been acknow edged by [the Land Conservation and
Devel opnent Commi ssion, the city shall] nake | and use deci sions
and limted land wuse decisions in conpliance wth the
acknow edged plan and | and use regul ations.”

4For exanple a plan policy requiring protection of inventoried wetlands

woul d be irrelevant to a devel opment application for property that does not

i ncl uded inventoried wetl ands.
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application because the plan policy is inmplenmented by |and
use regulation standards which do apply directly to the
devel opnent application.?> In the third circunstance, the
statutory requirenent that |and use decisions and limted
| and use deci si ons conply wi th t he acknow edged
conprehensive plan is achieved by denonstrating conpliance
with the acknow edged |and use regulations which do apply
directly.

The disputed plan housing policies appear to inpose
rel evant planning standards. The question is whether those
plan housing policies apply directly to the subdivision
application or apply indirectly through the inplenenting
| and use regulations. The starting point for answering this
question is the city's interpretation of its plan and |and

use regul ations. Clark v. Jackson County, 313 Or 508, 836

P2d 710 (1992).
B. General Applicability of Plan Housing Policies
The city's conprehensive plan states the foll ow ng:

"The Conprehensive Plan can be viewed as a
constitution for the devel opnent of the City. Al
actions such as zoning, subdivision, construction,
sewer and water extensions, or annexation nust be
in conformance wth the Pl an. The Plan is
intended to guide the growth of the City for the
foreseeable future, with review or updating every
two years.

5t is clear this is exactly what is intended by the legislature
ultimately to be the case for linited |land use decisions. ORS 197. 195;
ORS 197.828(2)(b).

Page 10
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"Policies have the force of law and are definite
statements of intent on the part of the City.
They are to be inplenented by the Planning
Comm ssion or by the City through its |egislative

acts. Policies, guidelines and recomendations
must be interpreted by the Planning Comm ssion and
City Council to be effective. The views of

citizens in planning matters of the City are
essential for the Conprehensive Plan to work."
(Enphasis supplied.) Plan 2-3.

CBSO 16. 04. 020 provides as follows:

"In their interpretation and application, the
provisions of this chapter are to be the mninum
requirenents adopted for the protection of the
public health, safety and welfare. To protect the
public, anong other purposes, such provisions are
intended to provide for a permanently whol esone
communi ty environnent, adequate munici pal services
and orderly and saf e street desi gn and
construction in confornmance with the Conprehensive
Plan. "6 (Enphasis supplied.)

chal l enged decision interprets CBSO 16.04.020

24 foll ows:

25
26
27
28
29

"W note that [CBSO  16.04.020 (purpose and
interpretation) * * * requires us to render a

decision 'in conformance with the Conprehensive
Pl an.' We interpret this to mean our focus shal
not be limted to the subdivision criteria, but

6CBSO 16. 04. 150 requires:

"The proposed subdivision shall conform to the conprehensive
plan and official maps of the city which are in effect at the
time of the application for subdivision approval." (Enphasi s
supplied.)

as

The chall enged decision neither applies CBSO 16.04.150 nor interprets

it.

However, it arguably supports the city's interpretation of

applicability of the plan.
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shal | include consideration of the proposed
devel opnment as a whole, in the context of the
appl i cabl e conprehensive plan provisions. We
interpret [CBSO 16.04.020 as requiring us to
address the developnent which is a necessary
implication of this subdivision application.”
Record 5-6.

W are required to defer to a local governnment's
interpretation of 1its own enactnments, wunless the |ocal
interpretation is contrary to the express words, purpose or
policy of the enactnent, or is inconsistent with a statute,
goal or rule that the enactnent inplenents. ORS 197.829;7

Clark v. Jackson County, supra.

Wth regard to consistency wth goal or statutory
provi sions inplenmented by plan provisions, both Goal 10 and
ORS 197.307(6) establish requirements related to "needed

housi ng. " However, "needed housing” is defined in both

TORS 197.829 provides:

"The Land Use Board of Appeals shall affirm a |ocal
government's interpretation of its conprehensive plan and | and
use regulations, unless the board determ nes that the |oca
government's interpretation

"(1) Is inconsistent wth the express |anguage of the
conprehensive plan or |and use regul ation;

"(2) Is inconsistent with the purpose for the conprehensive
pl an or |and use regul ation;

"(3) Is inconsistent with the underlying policy that provides
the basis for the conprehensive plan or |and wuse
regul ati on; or

"(4) |Is contrary to a state statute, |land use goal or rule
that the conprehensive plan provision or |and wuse
regul ation inplenments.”

Page 12
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Goal 10 and ORS 197.303 in a manner that specifically
excludes cities with a popul ation of less than 2,500 people.
There is no dispute the population of the City of Cannon
Beach is less than 2,500 people. Therefore, for purposes of

our scope of review under ORS 197.829(4), the city's plan

and | and use regul ati ons do not i npl ement ei t her
ORS 197.307(6) or the "needed housing"” provisions of Goal
10.8 Accordingly, the city's interpretation of its plan and
| and use regulations is not subject to reversal or remand on
t he basis of inconsistency with statutory and goal standards
relating to "needed housing."

We next consider whether the city's interpretation of
CBSO 16.04. 020 that plan housing policies apply to the
proposal, is contrary to the express words, purpose or
policy of CBSO 16.04.020 and the plan. We conclude it is
not. While one part of the plan states it is inplenented by
"the Planning Comm ssion or by the City through its
| egislative acts,"” another part states that "subdivision * *
* must be in conformance with the Plan." In addition,
CBSO 16.04. 150 expressly states all subdivision decisions
must be consistent with the plan. Furt her, CBSO 16.04.020

states the CBSO expresses only mninmum requirenments, and

8The challenged decision states the plan housing policies inplenent
Goal 10. As a matter of policy, that may be true. However, as a matter of
law, the "needed housing" provisions of Goal 10 and ORS 197.307 do not
apply to the city. Therefore, that the city's interpretation my not be
consi stent with "needed housing" regul ati ons provides no basis for reversa
or remand of the chall enged decision under ORS 197.829(4).
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that the CBSO is to be interpreted and applied in a manner
that confornms to the plan. W believe it is not contrary to
t he express words, purpose or policy of either the CBSO or
the plan for the city to apply plan housing policies to the
proposal as applicabl e approval standards.?®

In addition, we believe the city's interpretation
provides a sufficiently detailed explanation of what it
believes its plan requires. Therefore, that the city did
not specifically juxtapose the enphasized plan |[|anguage
(regarding plan inplenentation through |egislative acts),
wth its interpretation that the plan provides approval
standards directly applicable to the proposal at issue here,
is not error. As the court of appeals stated in West v.

Cl ackamas County, 116 Or App 89, 94, 840 P2d 1354 (1992):

"[T] he ordi nance contains a grab bag of provisions
that, arguably, are equally relevant and that
equal |y support the various neaning for which the
parties contend and that the decision-mker found.
VWhere that state of absolute or near equipoise
exists, the selection fromthe grab bag is for the
| ocal deciding entity to make."

The city was within its interpretative discretion in
adopting the challenged interpretation of its plan and | and

use regulations. Cf Langford v. City of Eugene, 126 O App

52, 57, P2d _ (1994) ("[Where the 1|ocal

interpretation consists of a decision about which of two or

9The plan provision upon which petitioners rely does not state plan
policies are inplenmented exclusively through |egislative acts.
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nor e arguabl y applicable approval criteria In its
legislation applies to a particular use, the loca
interpretation will seldom be reversible under the Clark [v.
Jackson County] standard.")

C. I nterpretation of Plan Housing Policies
The city denied the subject application on the basis of
pl an housing policies 5, 9, 12 and 20, anmobng others.10 Wth

regard to the proposal's conpliance with these policies, the

© 00 N oo o B~ w N P

chal | enged deci sion states:

10The evidentiary support for the city's determination that the proposa
violates Housing Policy 13 is challenged in a subsequent assignnent of
error. We consider here only the challenges to the city's findings
concerning the proposal's conpliance with Housing Policies 5, 9, 12 and 20.
Pl an Housing Policies 5, 9, 12 and 20 provide as foll ows:

"5, To the extent possible, the City shall endeavor to
accomodat e affordabl e housing in a manner that disperses
it throughout the community rather than concentrating it
at specific locations.

"x % % * %

"9, In order to maintain the City's village character, the
City shall encourage the devel opnent of housing which
neets the needs of a variety of age and incone groups.

"x % % * %

"12. The City recognizes the inmportance of its existing
residential neighborhoods in defining the character of
the commnity and wll strive to accommpdate new
residential developnent in a manner that is sensitive to
the scale, character and density of the existing
residential devel opnent pattern.

"x % % * %

"20. To encourage site planning which provides a variety of
housi ng types." Plan 20-21
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"[We interpret our acknow edged housing polices
as retaining to the city the prerogative of
determ ning where and when to allocate different
types of housing densities, price levels, etc. at
least to the extent that the conprehensive plan
and zoning ordi nance do not otherw se deny us such
di scretion. Consequently, we believe that the
deci sion of where and when to allocate housing
density, type and price levels 1is a policy
decision within our authority to make and which
cannot be dictated by a particular applicant.
This is especially so where the code and plan do
not explicitly deny us such policy discretion or
ot herwi se dictate these allocation issues for us.

"k *x * * *

"[Housing Policy 5 is violated] not because [the
proposal] may be the only Ilow inconme housing
project in the city, but because 34 |ow inconme
duplex wunits at one single site constitutes an
abnormal |y dense concentration of this single type
of housing at one place. Were this application
for a smaller number of wunits, a |ess dense
configuration, for a mx of housing types, or if
it were dispersed anpbng two or nopre separate
| ocations around the city it would cone closer to
achieving the objectives of Housing Policy 5. As
proposed, however, this application represents a
maj or concentration of a single housing type at a
single location which is found nowhere else in the
city. Accordingly, the application violates this
housi ng policy and for that reason we deny it.

"x % *x * %

"[Housing Policy 9 1is violated] because [the

proposal ] presents an unusual |y dense
concentration of duplex wunits designed for |ow
income residents. VWile we recognize that

dupl exes are scattered here and there throughout
the [neighborhood] in which the subject site is
| ocated, nowhere wthin that area is there a
simlar concentration of housing designed for
people of a single specific incone |evel. I n
fact, nowhere in the <city 1is there such a
concentration of housing designed for residents of
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a single incone |evel. W find that such a
concentration disrupts the 'village character' of
the imediate area as proscribed by Housing
Policy 9.

" * * * *

"[Housing Policy 12 is violated because] the
proposed devel opnent presents a scale, character
and density different than what presently exists
in the neighborhood. The density of dwelling
units woul d be disproportionately higher than that
of the surroundi ng nei ghborhood. The scale of the
proposed devel opment is not in keeping with that
of the [neighborhood] because of this inordinate
concentration of duplex units. * * *

"k *x * * *

We note that the subject devel opment proposes 34
units of a single type of housing, i.e., |ow
i ncome dupl exes. We interpret Housing Policy 20
as requiring us to encourage a variety of housing
types. We find that denying this application wll
encourage this or other applicants to propose
devel opments which, in fact, present a variety of
housing types designed to neet the needs of a

diversity of age groups and incone |evels. For
t hat reason, we deny this application.” Record
6-9.

Petitioners argue that even if the city is allowed to
apply these plan housing policies to the proposal, the
chal l enged decision is inadequate to denonstrate why the
city chose to apply the particular plan policies applied
here or to denonstrate why other housing policies also do
not apply to the proposal.

The chal | enged decision states the foll ow ng:

"* * * W read the conprehensive plan's housing
policies as establishing criteria which nust be
considered in any decision involving housing. I n

Page 17
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particular, the housing policies we address in
these findings establish |ocational criteria for
housi ng types, housing density and, in the case of
Housing Policy 5, locational criteria specifically
for low income housing, Accordingly, we base this
deci sion on the housing policies which we deem to
be approval criteria.” Record 6.

We believe these findings are adequate to explain that
the city believed the housing policies it applied in
subsequent portions of the challenged decision are the only
appl i cabl e plan provisions. Petitioners cite certain plan
housi ng policies and ask why they were not also applied to
the proposal by the city. However, petitioners fail to
establish how the city's failure to apply other plan housing
policies undermnes the city's decision to deny the proposal
based on nonconpliance with the plan housing polices it did
apply.

We conclude the city's interpretation of plan housing
policies 5, 9, 12 and 20 is not contrary to the express
words, purpose or policy of the CBSO or plan housing
policies 5, 9, 12 and 20. Further, we determ ne that the
city's findings applying those standards are adequate.

These assignnents of error are denied.

FOURTH ASSI GNMENT OF ERROR ( SRI)

Petitioners argue because the proposal is listed as a
permtted use, the city should have conditionally approved
t he proposal rather than denying it.

The city is entitled to approve or deny the application

submtted by SRI. Al t hough the city certainly my inpose
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conditions and rely on such conditions to determ ne a permt
application neets applicable approval standards, there is no
general requirement that the city nust apply conditions to
modi fy a proposal so that applicable standards are net.

Si nrbnson v. Marion County, 21 Or LUBA 313, 325 (1991).

Thi s assignnment of error is denied.

ASSI GNVENT OF ERROR (VI SHER)
THI RD ASSI GNVENT OF ERROR ( SRI)

These assignnments of error chall enge other bases relied
on by the city in support of the chall enged decision denying
t he proposed devel opnment. Under previous assignnents of
error, we sustain the challenged decision to deny the
proposal on the basis of nonconpliance with plan housing
policies 5, 9, 12 and 20. It is well established that so
long as there is a single adequate basis for denial, it does
not matter that other bases for denial m ght be erroneous in

sonme respect. Garre v. Clackamas County, 18 Or LUBA 877,

aff'd 102 O App 123 (1990). Therefore, we do not consider
t he adequacy of other bases for denial.

The city's decision is affirmed.
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