©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JAVMES EDWARDS and M CHELE MASS,
Petitioners,

)
)
)
)
VS. )
) LUBA No. 94-015
CI TY OF PORTLAND, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
)
)
)
)

JEAN KENDALL GLAZER, HERSHAL M
TANZER, SHI RLEY B. TANZER, and
RODERI CK ASHLEY,

| nt ervenor s- Respondent. )

Appeal from City of Portl and.

James Edwards and M chele Mass, Portland, filed the
petition for review and argued on their own behal f.

Pet er A. Kasti ng, Seni or Deputy City Attorney,
Portland, filed a response brief and argued on behalf of
respondent.

Roderick Ashley, Portland, filed a response brief and
argued on his own behal f.

Jean Kendall d azer, Hershal M Tanzer, and Shirley B.
Tanzer, Portland, represented thensel ves.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON
Referee, participated in the decision.

AFFI RMED 05/ 24/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

The <challenged decision grants eight adjustnents,
allowing two single famly dwellings to be constructed on
irregularly shaped, sloping lots wthout conplying wth
certain Portland City Code (PCC) requirenents.
MOTI ONS TO | NTERVENE

Roderick Ashl ey, Jean Kendall d azer, Hershal M Tanzer
and Shirley B. Tanzer nove to intervene on the side of
respondent. There is no opposition to the notions, and they
are al |l owed.
FACTS

The subject property is zoned R5 (Single-Dwelling on
5,000 square foot lot). The eight adjustnments granted by
t he chall enged decision are as foll ows:

"Parcel 2

"1l. To reduce the mninmm |ot depth from the
required 80 to 71 feet.

"2. To increase the building height from the
allowed 30 to 35 feet.

"3. To reduce the front building setback fromthe
required 10 to 5 feet.

"4, To increase the building coverage from the
al l owed 45 to 56 percent.

"5. To increase the height of the solar shade
point from25 to 36.5 feet.

Parcel 3
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"6. To increase the building height from the
allowed 30 to 35 feet.

"7. To reduce the front building setback fromthe
required 10 to 5 feet.

"8. To increase the height of the solar shade
point from 18 to 35.25 feet." Record 9.

I ntervenor d azer requested the eight adjustnments on
January 29, 1993. On March 4, 1993, the Pl anning Bureau
granted adjustnents 1-4 and 6-7. Petitioners appeal ed that
Pl anni ng Bureau decision to the city Adjustnment Commttee.
On May 11, 1993, the  Adj ust nent Comm ttee gr ant ed
adjustnments 1-4 and 6-8. That Adjustnment Conm ttee deci sion
was appealed to LUBA. On COctober 4, 1993, LUBA remanded the
Adjustment Conmttee's May 11, 1993 decision, pursuant to

the city's notion for voluntary remand. Edwards v. City of

Port| and, O LUBA _ (LUBA No. 93-081, October 4,

1993). On Novenber 30, 1993, the Adjustnment Comm ttee held
a hearing and voted tentatively to reapprove the Planning
Bureau's decision, but held the record open for seven days.
On Decenber 28, 1993, the Adjustnent Conmttee voted to
approve adjustnment 5. On January 11, 1994, the Adjustnent
Comm ttee adopted its final decision granting all eight
adj ust nent s. Thi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioners argue adjustnments 1, 2, 3, 4 and 6 do not

satisfy the approval criteria for adjustnments. As relevant,
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PCC 33.805.040 requires that an applicant for adjustnents to

t he PCC denpbnstrate conpliance with the followng criteria:

"A. Granting the adjustrment wll equal ly or
better neet the purpose of the regulation to
be modified; and

"B. If in a residential zone, the proposal wll
not significantly detract fromthe livability
or appearance of the residential area, or if

in a C, E or | zone, the proposal wll be
consistent with the desired character of the
area; and

"C. If nore than one adjustnent is being

request ed, the cunulative effect of the
adjustnments results in a project which is
still consistent with the overall purpose of
the zone; and

"D. City-designated sceni c resources are
preserved; and

"E. Any inpacts resulting fromthe adjustnent are
mtigated to the extent practical."”

In this opinion we refer to these criteria as criteria
A through E. Petitioners present essentially two categories
of argunents. First, petitioners generally attack the way
the city interpreted and applied criteria A through C
Second, petitioners specifically challenge adjustnments 1, 2,
3, 4 and 6.

A. General Challenges Under Criteria A through C

1. Legal Effect of Neighbors' Objections

Petitioners contend "the very fact that severa

nei ghbors obj ect to the adjustnents neant t hat t he

applicants could not show that they [satisfy criteria A B
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and C]." Petition for Review 5. In other words,
petitioners contend that because several neighbors object,
as a matter of l|aw, the requested adjustnents (1) cannot
"equally or better neet the purpose of the regulation to be
modi fied" (criterion A, (2) wll "significantly detract
fromthe livability or appearance of the residential area"
(criterion B), and (3) cannot result "in a project which is
still consistent with the overall purpose of the zone"
(criterion C).1

The city adopted several pages of findings interpreting

and applying criteria A through C Petitioners do not

1pCcC 33.110.010 provides that the purpose of the city's single-dwelling
zones is as foll ows:

"The single-dwelling zones are intended to preserve l|land for
housing and to provide housing opportunities for individual
househol ds. The zones inplenment the conprehensive plan
policies and designations for single-dwelling housing. The
regulations are intended to create, nmmintain and pronote
singl e-dwel I i ng nei ghbor hoods. They allow for some
nonhousehold living uses but not to such an extent as to
sacrifice the overall imge and character of the single-
dwel I'i ng nei ghborhood. The regul ati ons preserve the character
of neighborhoods by providing six different zones wth
different densities and devel opment standards. The regul ations
pronmote desirable residential areas by addressing aesthetically
pl easing environnments, safety, privacy, energy conservation

and recreational opportunities. The site devel opnent standards
allow for flexibility of devel opnent while maintaining
conpatibility within the City's various neighborhoods. In
addition, the regul ations provide certainty to property owners,
devel opers, and nei ghbors about the limts of what is all owed.
The devel opnent standards are generally witten for houses on
flat, regularly shaped |ots. Ot her situations are addressed
t hrough special regul ations or exceptions." (Enphasis added.)

Petitioners focus on the enphasized |anguage and argue the neighbors
obj ections show their expectations about the limts of what is allowed are
bei ng vi ol at ed.
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directly challenge those findings, and it is clear the city
does not interpret those criteria in the manner petitioners
suggest is required. We reject petitioners' contention that
t he objections of several neighbors have the automatic | egal
effect of showing criteria A through C are violated.
Al t hough the substance of particular objections by the
nei ghbors may lead to a conclusion that one or nore of the
adjustnent criteria are violated, the fact that one or nore
nei ghbors object has no | egal significance.

Thi s subassi gnnent of error is denied.

2. Statenments by Adjustnent Comm ttee Menbers

Petitioners cite statenments by individual Adjustnment
Comm ttee nmenbers that granting the adjustnments would have a
negative inpact on the neighborhood. In view of these
statenents and the statenents and letters of objecting
nei ghbors, petitioners contend the Adjustnent Conmttee
ignored the relevant standards in granting the disputed
adj ust nent s.

As respondent points out, even if the Adjustnment
Comm ttee had found the construction of these two houses, as
proposed, wll have negative inpacts, such a finding would
not constitute a finding that criterion B is violated, i.e.
that the houses wll "significantly detract from the
livability or appearance  of the residential area. "
Mor eover, we have stated on many occasions that we do not

review oral statenents made by individual nenbers of the
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deci si on maki ng body. Waker Associates, Inc. v. Clackanmas

County, 21 O LUBA 588, 591 (1991). Rather, it is the
decision nmaking body's final decision and the witten
findi ngs supporting that decision that are subject to review
at LUBA. The cited statenents were made many nonths before
the final decision challenged in this appeal. The persons
maki ng the statenents could easily have changed their views
about the inpacts of the proposed adjustnents. The cited
statenments of two nmenbers of the Adjustnment Conmm ttee do not
show the Adjustnent Commttee ignored the applicable
criteri a.

Thi s subassi gnnent of error is denied.

3. Ability to Mtigate

Criterion E requires that "[a]ny inpacts resulting from
the adjustnment are mtigated to the extent practical.”
Petitioners first contend the ability to mtigate inpacts
does not nmean the proposal "will not significantly detract
fromthe livability or appearance of the residential area,”
as required by criterion B. Petitioners are correct, but we
have already rejected petitioners' contention that the
filing of objections by neighbors denonstrates criterion B
is viol ated. Petitioners present no additional argunments
here that criterion B is violated.

Petitioners also argue the mtigation neasures are
m ni mal and conplain that the houses are too cl ose together

However, the city adopted findings identifying a nunber of
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design and devel opnent features incorporated into the
proposal and explaining why the city believes those features
are sufficient to provide the mtigation required by
criterion E. Petitioners do not explain why those findings
are inadequate. Because petitioners do not present a
focused challenge to the city's findings addressing
criterion E, we reject petitioners'’ suggestion that
criterion E is violated.
Thi s subassi gnnent of error is denied.

4. Consi deration of Adjustments Individually and
Col I ectively

Petitioners contend the city is required to consider
each of the requested adjustnents individually, and then
consider those adjustnments as a whole, to determne if they
meet criteria A through E. Petitioners argue "[t]here is no
evidence in [its] deliberations or decision that [the
Adj ustnment Committee] did this.” Petition for Review 7.

Contrary to petitioners' above suggestion, the city
adopted findings specifically addressing each of the
requested adjustnents. Record 18- 24. The city also
explained in its findings why the <city believes the
cunul ative effect of the adjustnents is consistent with the
overal | purpose of the zone. Petitioners make no attenpt to
develop this argunment or attack the city's findings. The
argunments in petitioners' brief are insufficiently devel oped

to warrant remand. See Deschutes Devel opnent v. Deschutes

County, 5 Or LUBA 218, 220 (1982).

Page 8



© o0 N oo o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Thi s subassi gnnent of error is denied.
B. Chal | enges to Specific Adjustnents
1. Adj ustnments 2, 3 and 6
Adjustnments 2 and 6 pernmt the building heights to be
raised from the allowed 30 feet to 35 feet. Adj ust nent 3
allows the front building setback of parcel 2 to be reduced
from the required 10 feet to 5 feet. The city adopted

findi ngs addressing both the building height adjustnments and

the front building setback adjustnent. Petitioners do not
chal l enge those findings. I nstead, petitioners argue
PCC 33.110.215 provides alternative height I|imts, and

PCC 33.110.220 provides exceptions from required setbacks,
for steeply sloping lots such at those at issue in this
appeal . Petitioners conplain the applicants seek to take
advantage of PCC 33.110.215 and PCC 33.110.220, as well as
the additional adjustnments at issue in this appeal
Petitioners conplain the applicants should not be allowed to
seek the benefit of both provisions, but cite no PCC
provi sion prohibiting the applicants from doi ng so.

Thi s subassignnent of error is denied.

2. Adj ustment 4

Adjustment 4 permits an increase in allowed building
coverage on parcel 2 from 45% to 56% The purpose of the
bui | di ng cover age st andar ds i's expl ai ned at

PCC 33.110. 225(A), as foll ows:
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"The building coverage standards, together wth
the height and setback standards control the
overall bulk of structures. They are intended to

assure that taller buildings will not have such a
| arge footprint t hat their total bulk wl

overwhel m adj acent houses. Addi tionally, the
standards help define the <character of the
different zones by Ilimting the anmunt of the
buildings allowed on a site. They work in

conjunction wth the |lot size standards to
determ ne how built-up a nei ghborhood appears.”

Petitioners conplain the city is granting the building
coverage adjustnment as well as the height and setback
adj ust nent s. Petitioners argue that under criterion C the
cunul ative effect of these adjustnments nust be considered
and "[t]he fact that the Adjustnent Conmmttee granted
adjustnments to all three standards and the neighbors have
obj ected to each nmeans that they have ignored the standards
of [PCC] 33.805.040." Petition for Review 8.

Petitioners' argunents here essentially restate the
argunments addressed under A(1l) and (4) above. As we have
al ready expl ai ned, petitioners make no specific challenge to
the findings adopted by the city addressing the building
coverage, height and setback adjustnents.

Thi s subassignment of error is denied.

3. Adj ustment 1

Under this subassignment of error, petitioners repeat
arguments we have already rejected above, but add one
addi ti onal argunent. They contend the city erred by not
applying the nore stringent standards for deviating from

| and use regul ation requirenments that are typically required
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to obtain variances. See Wentland v. City of Portland, 22

Or LUBA 15, 24-25 (1991) (and cases cited therein).
Petitioners are correct that traditional vari ance
standards are nore stringent than the criteria quoted above,
which the city has adopted for adjustnents. However, the
applicable criteria here are the adjustnent criteria the
city has adopted, not variance criteria that have been
adopted by other |ocal governnents to govern deviations from

| and use regul ation standards. See Sokol v. City of Lake

Oswego, 17 Or LUBA 429, 435-40 (1989).

Thi s subassi gnnent of error is denied.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

PCC 33.710.030 requires that the Adjustment Commttee
adopt rules of procedure in witing. Those witten
procedures must "conply with the Oregon Public Meetings Law,
Statutory land use hearing requirenents, and [PCC Title
33]." At the tinme the Adjustnment Comm ttee conducted the
proceedings leading to its adoption of the challenged
decision, it did not have such witten rules of procedure.
The Adjustnment Comm ttee adopted witten rules of procedure
on Decenber 14, 1993, after the final evidentiary hearing
was held in this matter. Petitioners contend the Adjustnment
Comm ttee erred by conducting this proceedi ng w thout having
first adopted witten rules of procedure and, for that

reason, its decision is invalid. Petitioners also contend
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the witten rules of procedure adopted on Decenber 14, 1993
are i nadequat e.

The Adjustnent Commttee's failure to adopt witten
rules of procedure prior to conducting the | ocal proceedings
in this matter is a procedural error. Such a procedural
error provides a basis for reversal or remand only where
petitioners' substantial rights are prejudiced by the error.

ORS 197.835(7)(a)(B); Sunburst 11 Honeowners Assn. v. City

of West Linn, 101 Or App 458, 461, 790 P2d 1142, rev den 310

Or 1213 (1990); Colwell v. City of Portland, 1 O LUBA 74,

78-79 (1980). Because petitioners fail to identify any such
prejudice to their subst anti al ri ghts, the alleged
procedural error provides no basis for reversal or renmand.
Petitioners' allegations concerning the inadequacy the
rules of procedure the Adjustnment Commttee adopted on
Decenber 14, 1993 are not properly presented in this appeal
Those rules of procedure were adopted in a separate
proceeding and by a separate decision that has not been
appealed to this Board. They were not adopted as part of
t he challenged decision and may not be challenged in this

appeal . See Corbett/Terwilliger Neigh. Assoc. v. City of

Portland, 16 Or LUBA 49, 52 (1987).
The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR
Petitioners' final assignnent of error alleges a nunmber

of procedural errors.
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A. Sol ar Shade Adj ustnents

In its initial My 11, 1993, decision the Adjustnent
Comm ttee granted Adjustnents 1-4 and 6-8. The Adj ust ment
Comm ttee concluded that while a solar shade adjustnent is
required for parcel 3 (Adjustnment 8), a solar shade
adjustnment is not required for parcel 2 (Adjustnment 5). The
May 11, 1993 decision includes a note, which explains as

foll ows:

"Al t hough notification for Requests No. 5 and 8
was originally mde it was later determ ned by
staff that these two requests were not required;
therefore staff did not admnistratively approve
them The Adjustnment Comm ttee, however, believed
based on [its] understanding of the solar codes,

that Parcel 3 did, indeed, require the solar
adj ust mnent Request No. 8, and therefore granted
its approval for this developnent."” Record 115.

As explained earlier in this opinion, the Adjustnent
Commttee's May 11, 1993 decision was appealed to this Board
and, at the city's request, was remanded on Cctober 4, 1993.
The notices that preceded the Adjustnment Commttee's
November 30, 1993 hearing in this matter did not indicate
the Adj ust nent Commttee would consider approval of
Adj ust nment 5. Fol l owi ng the conclusion of the Novenmber 30,
1993 hearing before the Adjustnment Commttee, the record was
hel d open for seven days for receipt of additional witten
testi nony. Petitioners submtted additional witten
testinony on Decenber 7, 1993.

I'n their Decenber 7, 1993 written testi nmony,

petitioners quote a portion of PCC 33.110.330 ("Sol ar
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Access") and argue a solar shade adjustnent is required for

parcel 2.
"Based on the solar shade code, we contend that
both lots require solar shade adjustnent. Wi | e

t he code does give an exception for a sloped |ot,
the fact that the applicant has requested a hei ght

adjustment * * * requires that they [sic] get
only
parcel 2 is a sloped lot and that parcel

sol ar shade adjustnment. We further note that

a

3

requires a solar shade adjustnent regardless of

how t he code is interpreted.

"k *x * * *

"* * * The conbination of both height and sol ar

shade adjustnments does not 'equally or better

meet

the purpose of the regulation to be nodified;’

and ... wll ‘significantly detract from

t he

livability or appearance of the residential
area ..."'. Additionally, if the <code 'gives
certainty to the neighbors about what is allowed

and we are objecting, this adjustnent can not

meet

t he purpose of the code and it will significantly

detract from the quality of the neighborhood.

(Enphasis in original.) Record 64-66.

At its Decenber 28, 1993 neeting, the Adjustnent

Commttee considered the solar shade adjustnent

i ssues

rai sed by petitioners and voted to reinstate Adjustnment 5.

The findings ultimtely adopted by the Adjustment Conmttee

i nclude the follow ng:

regulations is to pronote the conservation

Fi ndi ngs: The purpose and intent of solar
of

resources through the wuse of solar energy by

limting the ampbunt of shade that can be cast

by

structures and sone vegetation not abutting

northern lots and by requiring an analysis of

t he

amount of shade being cast onto a honme's solar

f eat ur es.
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"The adm nistrative decision erroneously renoved
both solar height increase adjustnents from the
request because it was thought that both |ots met
an exception. At the [April 20, 1993] public
hearing the requested solar height increases for
the dwellings on both parcels were discussed, the
request for Par cel 3 was re-instated, t he
[ Adjustment] Committee found that Parcel 2 met an
exception and [an adjustnent] was not necessary
and t he [ Adj ust ment ] Comm ttee gr ant ed an
adjustnment to increase the solar height for the
structure on Parcel 3. After keeping the record
open after the hearing on Novenber 30, 1993, the
appellants submtted new witten information for
the [Adjustnment] Committee's consideration * * *,
I ncl uded was the statenment that both |ots needed
adjustnents to increase the solar height allowed

for both dwellings. Upon further review of the
Zoning Code ([PCC] 33.110.230.E.), it was found
that it does state that 'Increases in height above
the base zone |limt require an adjustnent.’ The

[ Adj ust ment Comm tt ee] held over the final

deci si on and adoption of findings in this case for

two weeks in order to include [its] findings on

both re-instated adjustments for increased solar

height into [its] witten findings." (Enphasis in

original.) Record 22.

The Adjustnment Committee goes on to adopt findings
expl aining why it concludes the solar shade adjustnents are
justified. Petitioners make no attenpt to challenge the
adequacy of those findings. Petitioners' sole objection is
that there was no notice prior to the Novenmber 30, 1993
Adj ustnment Conmmittee hearing that Adjustnments 5 and 8 woul d
be consi dered. Petitioners contend the chall enged decision
must be remanded so that an opportunity for public testinony
on the disputed sol ar shade adjustnments can be provided.

Petitioners are incorrect about Adjustnment 8. That

adjustment was granted in the initial deci sion and
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petitioners either were aware, or should have been aware
that the Adjustnment Commttee was considering reapproval of
Adj ustment 8 at the Novenmber 30, 1993 public hearing.

We agree with petitioners that it was procedural error
for the city on remand to grant Adjustnent 5 wthout
providing notice prior to the Novenber 30, 1993 hearing that
approval of Adjustnent 5 was being considered. However,
petitioners presented argunent concerning the necessity for
bot h sol ar shade adjustnments and took the position that the
rel evant PCC standards for such adjustnents are not
satisfied. As the adopted findings point out, the necessity
for solar shade adjustnents for both parcels was an issue
during the proceedings leading to the May 11, 1993 deci sion,
and evidence and argunents concerning shading issues were
submtted to the Adjustnment Conmmttee prior to its May 11,
1993 deci sion. Petitioners make no attenmpt in their
petition for review to identify or explain what additional
evi dence or argunent they m ght have presented had the city
provi ded notice during the r emand proceedi ngs that
Adj ustnment 5 was again under consideration. In view of this
failure, and in view of the Adjustnment Committee's earlier
consi deration of the Adjustnment 5 solar shade issues prior

to its May 11, 1993 decision, we conclude petitioners have
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failed to adequately denonstrate their substantial rights
were violated by the city's procedural error.?

Thi s subassi gnnent of error is denied.

B. Burden of Proof

Petitioners contend that because the Adjustnent
Commttee had not yet adopted witten rules of procedure
when it conducted the evidentiary portion of the |ocal
proceedings in this matter, the burden of proof in this
matter was inproperly placed on them rather than on the
appl i cant.

PCC 33.800. 060 explicitly places the burden of proof on
the applicant to denonstrate conpliance wth applicable
criteria. Respondent contends there is nothing in the
findings to support petitioners' suggestion that they were
inproperly forced to carry the burden of proof in this
matter.

Because petitioners do not support this subassignnent
of error with any argunment show ng the burden of proof was
improperly shifted to them beyond claimng that such was

the case, this subassignnment of error is denied.

2The city also contends this subassignment of error should be denied
because petitioners failed to object to the Adjustnment Comittee approving
Adj ustnent 5 without having provided notice of its intent to do so prior to
the Noverber 30, 1993 public hearing. See Schellenberg v. Polk County, 21
O LUBA 425, 444 (1991)(and cases cited therein). Although we do not reach
the issue, we seriously doubt the petitioners waived their right to raise
this issue by failing to raise an objection at a neeting held by the
Adj ustnent Conmmittee for the limted purpose of considering proposed
findi ngs. See Horizon Construction, Inc. v. City of Newberg, 114 O App
249, 834 P2d 523 (1992).
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C. Avai l ability of Evidence

Apparently two nodels and two diagrans (Record 93-95)
were renoved from the record by the applicant.3 Although
they were returned to the record prior to the Novenber 30,
1993 public hearing, they were not avail able when the notice
of the public hearing on remand was sent on Novenber 5,
1993. Petitioners contend the Adjustnent Commttee viol ated
the requirenment of ORS 197.763(4)(a) that all evidence the
applicant relies upon be available at the time the notice
required by ORS 197.763(3) is provided.

The di sputed nodel s and di agrans were made available to
petitioners, although they apparently were not avail able for
review at the time notice of the Novenmber 30, 1993 hearing
was provi ded. However, the record was held open for seven
days after the Novenber 30, 1993 public hearing to allow
additional time for the parties to submt witten testinony
and ar gunent.

In Citizens for Resp. Gowh v. City of Seaside, O

LUBA __ (LUBA No. 93-163, January 31, 1994), slip op 6-7,
we stated it was unclear whether ORS 197.763(4)(a) applies
to |l ocal governnment proceedings on renmand. I n any event,
the alleged error, i f it Is error, is procedural

Petitioners make no attempt to show how the alleged error

3ppparently the nodel and diagrams were first subnmitted during the |oca
proceedings leading to the Adjustnment Conmmittee's initial decision which
was chal |l enged in LUBA No. 93-081
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prejudi ced their substantial rights. Wthout such prejudice
to their substantial rights, the alleged error provides no
basis for reversal or remand. ORS 197.835(7)(a)(B).

Thi s subassi gnnent of error is denied.

D. Limt on Public Hearing Testinony

Petitioners contend that testinony at the Novenmber 30,
1993 public hearing was inproperly limted to "issues raised
in the applicant's rebuttal * * *." Petition for Review 13.

Respondent concedes the notice of the Novenber 30, 1993
hearing states that oral testinony at the Novenmber 30, 1993
hearing would be limted in the manner petitioners contend.
However, the notice also states that the record would be
hel d open for seven days after the Novenber 30, 1993 hearing
for receipt of witten testinony. During the Novenber 30,
1993 hearing it was made clear that the witten testinony
coul d address any issue. Mor eover, respondent contends the
Adjustnment Commttee in fact allowed the parties to submt
oral testinmony on any issue they w shed.

Respondent contends that in view of the above
petitioners' substantial rights were not prejudiced. We
agree with respondent.

Thi s subassignment of error is denied.

E. Adj ust ment Comm ttee Bias

Citing a comment made by the chair of the Adjustnent
Commttee and the fact the Adjustnment Committee reached

tentative conclusions on Novenmber 30, 1993, prior to the
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close of the evidentiary record, petitioners contend the

Adjustnment Committee is obviously biased against us.
Petition for Review 13.

The burden petitioners nust carry to denonstrate the
Adj ustment Conmmttee was biased in this matter is expl ai ned

in 1000 Friends of Oregon v. Wasco County, 304 O 76, 742

P2d 39 (1987). \Vhile it is sonmewhat unusual for a |and use
deci sion nmaker to reach formal tentative conclusions prior
to the close of the evidentiary hearing, the Adjustnment
Commttee |ater <considered the evidence and argunent
submtted follow ng the Novenber 30, 1993 public hearing and
adopted findi ngs addressing that evidence and argunent. The
cited comment and the manner in which the Adjustnent
Comm ttee proceeded in this matter do not denonstrate the
Adj ustment Conmi ttee was biased.
Thi s subassi gnnent of error is denied.

E. Rei nstatement of +the Original Decision at the
November 30, 1993 Public Hearing

Thi s subassignment of error is founded on the erroneous
assunmption that the Adjustnment Committee reinstated its
original decision at the November 30, 1993 public hearing.
At that tinme the evidentiary record remained open for the
subm ssion of additional evidence and argunment wuntil the
evidentiary record was closed on Decenber 14, 1993
However, as noted above, the Adjustnment Conmittee net again
on Decenmber 28, 1993 to consider the evidence and argunent

and on January 11, 1994, adopted its decision and findings
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in this matter. The findings address the evidence and
argunment submtted by petitioners after Novenmber 30, 1993.

As noted above, the Adjustnment Commttee's action to
reach tentative conclusions concerning petitioners' appeal
prior to the close of the evidentiary record is sonewhat
unusual . However, we conclude the Adjustnment Commttee's
tentative action on Novenber 30, 1993 only expressed the
commttee's tentative decision based on the record as it
exi sted on that date. The Adjustnment Comm ttee subsequently
considered the evidence and argunent submtted by the
parties after that date and adopted findi ngs addressing that
evi dence and argunent.

In the circunstances presented in this case, we do not
bel i eve t he Adj ust nent Commttee's tentative action
constitutes error. Even if it did, it is at nost a
procedural error and there was no prejudice to petitioners'
substantial rights.

Thi s subassi gnnent of error is denied.

The third assignnment of error is denied.

The city's decision is affirmed.
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