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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SIMNI TT NURSERI ES, MONTECUCCO
FARMS, JERRY SIMNITT, JR., and
EDWARD MONTECUCCO,

Petitioners,

Vs.
LUBA No. 93-203

FI NAL OPI NI ON

Respondent, AND ORDER

and

)

)

)

)

)

)

|

Cl TY OF CANBY, )
)

)

)

)
NORTHWOOD | NVESTMENTS, | NC. , )
)

| nt er venor - Respondent . )

Appeal from City of Canby.

Edward J. Sullivan, Portland, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Preston Gates & Ellis.

John H Kelley, City Attorney, Canby, filed a response
brief and argued on behalf of respondent.

Steven L. Pfeiffer and M chael C. Robinson, Portl and,
filed a response brief. Wth them on the brief was Stoel
Ri ves Boley Jones & Gey. M chael C. Robinson argued on
behal f of intervenor-respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 07/ 06/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a city decision approving a request
to amend the City of Canby Urban G owth Boundary (UGB) to
include a 30.19 acre parcel. The decision also changes the
exi sting Canby Conprehensive Plan (CCP) map designation for
the property from Agricultural to Low Density Residential
(LDR) .
MOTI ON TO | NTERVENE

Nor t hwood | nvestnents, Inc., the applicant below, noves
to intervene in this appeal on the side of respondent.
There is no objection to the notion, and it is all owed.
FACTS

The subject 30.19 acres is an island of "rural" I|and
| ocated just inside the Canby UGB. The acknow edged CCP
projects a city population of 20,000 in the year 2000. At
the time the CCP was acknow edged, sufficient |and was
included within the UGB and planned for residential use to
accommpdate a projected population of 20,000 persons.
However, the challenged decision determ nes, for several
reasons, that the UGB does not contain sufficient land to
accommpodat e 20, 000 persons.
PRELI M NARY MATTERS

Petitioners' notion for permssion to file a reply

brief is granted.
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The parties dispute whether we may take official notice
of certain Land Conservation and Developnent Comm ssion
(LCDC) acknow edgnent and periodic review orders and rel ated
staff reports. In view of our disposition of this appeal
it is unnecessary to resolve the parties' dispute.

DECI SI ON

Because the challenged decision is an anmendnent of the
city's acknowl edged conprehensive plan, it nust conply with
rel evant statewide planning goals and any applicable
provisions of the city's conprehensive plan. Goal 14
(Ur bani zati on) is the nost directly applicable goal
Establishment or change of a UGB nust be based on

consi deration of the follow ng factors specified in Goal 14:

"(1) Denonstrated need to accommodate | ong-range
ur ban popul ati on growt h requirenments
consi stent with LCDC goal s;

"(2) Need for housing, enploynent opportunities,
and livability;

"(3) Orderly and economc provision for public
facilities and services;

"(4) Maxi mum efficiency of land uses within and on
the fringe of the existing urban area,;

"(5) Environnental, energy, economc and social
consequences;
"(6) Retention of agricultural I|and as defined,

with Class | being the highest priority for
retention and Class VI the |lowest priority;
and,

"(7) Conpatibility of the proposed urban uses with
near by agricultural activities."”
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Goal 14 also requires that amendnents to an acknow edged UGB
must satisfy the requirenments for a goal exception. See
ORS 197.732(1); Statewi de Planning Goal 2 (Land Use
Pl anning), Part 11(c); OAR 660-04-010(1)(c)(B).

Goal 14, factors 1 and 2 are referred to as "need"
factors; whereas factors 3 through 7 are referred to as
"l ocational" factors. W turn first to the city's findings
addressing the Goal 14 need factors.

A Goal 14 Need Factors

There are essentially tw ways to denonstrate a
proposed anmendnent adding land to an acknow edged UGB is
needed under Goal 14 factors 1 and 2. First, the projected
popul ation within the UGB for the planning period can be
i ncreased. Second, the various |and use planning
assunptions that are used in conjunction with that projected
popul ation to determ ne the anmpunt of |and that nust be

included within the UGB can be changed. See Benj Fran

Devel opment v. Metro Service Dist., 17 O LUBA 30, 42

(1988), aff'd 95 O App 22 (1989).

The challenged decision does not <change the city's
projected population. |Instead, it takes the second approach
and attenpts to show the |land available within the UGB for
residential devel opnment is no |onger adequate for the CCP' s

projected population of 20,000 people.t? The findings

1As previously noted, the CCP projects a year 2000 popul ation of 20,000
peopl e. Al t hough sonme of the city's findings cite evidence presented by

Page 4



© 00 ~N oo o b~ w NP

N N NN R R R R R R R R R R
W N P O © 0O N o O M W N L O

explain that although the UGB originally included sufficient
residentially designated Jland to provide housing to
accommpdate the projected popul ation of 20,000, the housing
that currently can be accommpdated on that residentially
designated land is 157 housing units short of what 1is
needed.

For purposes of this opinion, we accept the city's
findings that approximately 12 acres within the UGB are no
| onger available for residential devel opnent because they
have either been used for bicycle paths or are subject to
protection as wetl ands. These 12 acres would have
accommodat ed approxi mately 39 resi denti al units, i f
devel oped for residential use in accordance with the CCP
The city also concludes an additional 118 residential units
wi || not be developed for the reason that certain
residentially designated |ands are not available to neet
projected residential needs because "[l]and within the city
limts has not been zoned to inplenent the densities
anticipated in the CCP." Record A 47.

The findi ngs expl ain t hat t he I nventory of
residentially planned land included within the UGB is
designated in the CCP as "Low Density Residential," "Mdium
Density Residential,"” or "High-Density Residential." Record

the applicant that the city's population will exceed 20,000 people by the
year 2018, the challenged decision does not anend the CCP to provide that
the UGB should include sufficient residentially designated land to
accomodat e nmore than 20, 000 people. Record A 51

Page 5



1 A 48. The CCP assunes these three types of residentially
2 designated land will develop with "4.5 units per acre,” "8.0
3 units per acre," and "12 units per acre," respectively. 1Id.
4 The findings go on to expl ain:

5 "Zoning inplenentation has not been consistent

6 with the inventory's assunptions. The CCP

7 assuned, for the basis of the calculations, that

8 | and designated as [Low Density Residential] LDR

9 would be inplenented by the R-1 zone. The CCP

10 assumed that |and designated as Medium Density

11 Residential ('MDR' ) would be zoned R 1.5, and | and

12 designated as Hi gh-Density Residential ('HDR )

13 would be zoned as R-2. However, the [City]

14 Council finds that nmuch of the |and designated as

15 MDR and HDR by the CCP is, in fact, zoned at LDR

16 | evel s.

17 "The Oct ober 6, 1993 nmenorandum from [the

18 applicant's representative] to the City Council

19 calculates the dwelling units lost. The result is
20 that 118 fewer dwelling units wll be devel oped
21 than anticipated by the city. These | ost housing
22 units represent a reduction of population capacity
23 of 249 within the UG. * * *
24 "The [City Council] finds that this discrepancy
25 can be renedied in two ways. Ei ther the UGB can
26 be expanded to include additional residential |and
27 or the remmining vacant |and inside the UGB can be
28 devel oped at greater densities than the CCP
29 currently allows. The council notes that the
30 second option would require various CCP map and
31 [ Canby Zoning Ordinance] CZO map anendnents. For
32 this reason, the [City Council] finds there is a
33 pr esent denonstrat ed need to accommodat e
34 | ong-range urban popul ation growth consistent with
35 LCDC Goal s." Record A. 48-A. 49.
36 We agree with petitioners that whatever the above
37 findings denmpbnstrate, it is not "need" within the meaning of
38 CGoal 14, factor 1. As far as we can tell, wth the
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exception of the potential loss of land to accommpdate 39
residential units due to devel opnent of bicycle trails and
wet | ands protection neasures, the <city has enough | and
pl anned for low, nmedium and high density residentia
devel opnent to satisfy its planned-for population of 20,000
persons.2 There is a shortage of land for an additional 118
units only in the sense that if every residentially
designated acre within the UGB were currently devel oped
under existing zoning designations, there would be a 118
unit shortfall in the nunber of residential units needed to
accommpdate the projected ultimte population of 20,000.
However, as petitioners correctly note, there is nothing
unusual about a city or county not immediately upzoning all
property within a UGB to match the devel opnent densities the
conprehensi ve plan assunmes will ultimtely occur.3 There is
no reason at this time for the city to assunme the necessary
upzoning will not occur and that residential developnent in
the future will not occur at the densities provided for in

t he CCP. Consequently, 118 units have not been "lost" and

2\W¢ do not understand the city to contend that |ands planned for high or
medi um density residential developnent are in fact already devel oped for
| ower density residential devel opment than planned for. The problem the
city identifies in concluding there is a 118 wunit shortfall 1is a
di screpancy between planned residential density, and the residentia
density possible under the current zoning, for certain vacant residentially
devel opabl e | ands within the UGB

3For exanple, OAR 660-08-025 specifically envisions that rezoning of
lands within the UGB for maxi mum planned residential density nmay be
deferred provided there is a sufficient rezoning process "to provide for
needed housing."
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there is no demobnstrated need to add additional land to the
UGB to accommdate those 118 units.

Finally, the city's findings concerning Goal 14 factor
2, "[n]eed for housing, enpl oynent  opportunities and
livability," refer to the findings concerning Goal 14 factor
1 and also note any loss of agricultural jobs due to
residential developnent of the site would be mnor. The
findings further state the proposed UGB anendnent would
inmprove livability by allowng nore efficient roadway and
public services extensions and permtting the devel opnent of
a mni-park and the potential devel opnment of a nei ghborhood
par k.

These brief, undevel oped findings are not sufficient to
denonstrate a need to add the disputed 30.19 acre parcel to
the UGB on the basis of Goal 14 factor 2.

Because the city at nost has denonstrated a need for
sufficient residentially designated land to offset the
approximately 12 acres |ost due to devel opnent of bicycle
trails and wetland protection neasures, and the chall enged
decision adds 30.19 acres, we remand the challenged

deci sion. 4

4We also note the need the city attenpts to identify, based on the fact
that land within the UGB is designated HDR or MDR but currently is zoned at
LDR | evels, appears to be a need for additional MR and HDR designated
| and, whereas the chall enged deci sion anends the CCP to designate the 30.19
acres LDR
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B. Petitioners' Remmi ning Argunents
Prior decisions by this Board have concluded the need
factors nust be satisfied to anend an acknow edged UGB. See

Baker v. Marion County, 24 O LUBA 519, 525 (1993); 1000

Friends of Oregon v. Metro Service Dist., 18 Or LUBA 311,

324 (1989). The chall enged decision does not purport to
approve the chall enged UG anendnent solely on the basis of
the Goal 14 |ocational factors. Nei t her do respondents
contend in their briefs that the chall enged UGB anmendnent
can be sustained irrespective of need, solely on the basis
of the Goal 14 |ocational factors. Because we concl ude the
anal ysis applied by the city in concluding that the Goal 14
need factors are satisfied is fundanentally flawed, we do
not consider petitioners' |engthy remaining argunments.

The city's decision is remanded.
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