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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
DAN McKENZI E,
Petitioner,
VS.
MULTNOVAH COUNTY,
Respondent, LUBA No. 93-205

and

ARNOLD ROCHLI N,

N N N N N N N N N N N N N N

| nt ervenor - Respondent . )
) FI NAL OPI NI ON

AND ORDER
ARNOLD ROCHLI N,

Petitioner,
VS.
LUBA No. 93-209
MULTNOVAH COUNTY,
Respondent ,

and

DAN McKENZI E,

N N N N N N N N N N N N N N N

| nt ervenor - Respondent . )

Appeal from Miul t nomah County.

Dan McKenzie, Portland, filed a petition for review in
LUBA No. 93-205 and a response brief in LUBA No. 93-209, and
argued on his own behal f.

Arnold Rochlin, Portland, filed a petition for review
in LUBA No. 93-209 and a response brief in LUBA No. 93-205,

Page 1



O©oO~NO U, WNE

and argued on his own behal f.

John L. DuBay, County Counsel, Portland, filed a
response brief and argued on behalf of respondent.

KELLI NGTON, Chi ef Ref er ee; SHERTON, Ref er ee,
participated in the decision.

REMANDED 07/ 21/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the board of
conmm ssioners (1) determning that a conditional use permt
aut horizing construction of a nonforest dwelling has not
expired (LUBA No. 93-209), and (2) granting design review
approval (LUBA Nos. 93-205 and 93-209).
MOTI ON TO | NTERVENE

Dan MKenzie, the applicant below, noves to intervene
on the side of respondent in LUBA No. 93-209.1! There is no
objection to the notion, and it is allowed.
FACTS

This 1s the second tine an appeal of a decision
concerning the placenent of a nonforest dwelling on the

subj ect property has been before this Board. In Rochlin v.

Mul t nomah County, 25 Or LUBA 637, 638-39 (1993) (Rochlin 1),

we st at ed:

"The subject property consists of three acres and
is zoned Multiple Use Forest (MJF-19). A stream
crosses the subject property, and the portion of
t he subject property where a stream crossing was
constructed is within a Significant Environnental
Concern (SEC) overlay zone.

"In 1991, the applicant obtained three permts
covering the subject property -- (1) a conditional
use permt for a dwelling, (2) a HD [Hillside

IWwe previously granted intervenor Rochlin's nmption to intervene.
McKenzie v. Miltnomah County, _ O LUBA __ (LUBA Nos. 93-205 and

93-209, Oder on Mtion to Intervene and Record Objections, April 21,
1994).
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Devel opnent] permt to allow the construction of a
bridge and driveway on slopes in excess of 20%
and (3) a SEC [Significant Environnmental Concern]
permt to construct a bridge to provide access to

the dwelling. However, the applicant did not
construct a bridge crossing. Rat her, t he
applicant constructed a culvert and fill crossing
over the stream Thereafter, the applicant
requested permssion to nodify the HD and SEC
permts, to allow the culvert and fill crossing

The pl anning departnent approved the request, and
petitioner appealed to the hearings officer. The
hearings officer reversed the decision of the
pl anni ng departnment and denied the request. The

appl i cant appeal ed the hearings officer’'s decision
to the board of comm ssioners.

Rk X The board of conmm ssioners * * *
determ ned that a SEC permt is not required, and
approved the request for a nodification of the HD
permt to allow the culvert and fill crossing. *
* *"  (Enphasis supplied.)

W reversed the decision challenged in Rochlin |

because under the county code, the board of comm ssioners
| acked authority to adopt that decision. As we explain
below, this had the effect of restoring the original,
unnodi fi ed SEC and HD perm ts.

While Rochlin | was pending before this Board, the
pl anning director granted design review approval based on
t he board of conmm ssioners' decision nodifying the HD permt
and determning that an SEC permt 1is unnecessary. The
pl anni ng di rector al so det er m ned t hat subst anti al
construction occurred and, therefore, the conditional use
permt for a nonforest dwel I'i ng had not expired,

notw t hstanding the passage of tine. An appeal of the
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planning director's decision was filed with the county
heari ngs officer.

While the local appeal before the county hearings

officer was pending, we issued Rochlin 1. The hearings
officer considered the design review appeal in Ilight of
Rochlin |, and affirned the design review decision, but

added an additional condition of approval requiring the
applicant to conply wth the SEC and HD permts as
originally granted or subsequently anended. The hearings
officer also affirmed the planning director's decision that
subst anti al construction has occurred and that t he
conditional use permt remains valid.

The hearings officer's decision was appealed to the
board of conmm ssioners. The board of conm ssioners affirnmed
the hearings officer's decision, but anmended the condition
of approval to require the submttal of an anended design
review plan, which would include a bridge crossing, and al so
to require review of the anended design review plan under
Mul t nomah County Code (MCC) 11.15.7840 to 11.15.7845. These
appeal s fol | owed.

PRELI M NARY | SSUES

A. Petitioner Rochlin's Standing (LUBA No. 93-205)

In his response brief, intervenor MKenzie asserts
petitioner Rochlin |lacks standing to appeal the chall enged
deci si on. However, Rochlin appeared during the |[ocal

proceedings leading to the <challenged decision and,
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t herefore, he has standing. ORS 197.830(2)(b); MKenzie v.

Mul t nomah County, supra, slip op 2-3.

B. Scope of Review of Assignnents in MKenzie
Petition for Review (LUBA No. 93-205)

At the outset we note petitioner MKenzie raises two
issues in his petition for review that we may not consider
in this appeal. First, petitioner MKenzie seeks to
challenge the correctness of our previous decision in
Rochlin I. Petitioner MKenzie did not appeal our decision

in Rochlin 1 to the <court of appeals, and nmay not

collaterally attack that decision in this appeal proceeding.

Corbett/ Terwilliger/Lair Hill Neigh. Assoc. v. City of

Portland, 16 Or LUBA 49, 52 (1987); Cope v. City of Cannon

Beach, 15 Or LUBA 558 (1987).

Second, petitioner MKenzie argues the subject property
is not within a SEC overlay zone and that the county
erroneously required him to obtain the significant
envi ronnmental concern (SEC) permt required for properties
within the SEC overlay zone.

In Rochlin I, supra, 26 Or LUBA at 638, we determ ned

the subject property is within a SEC overlay zone. W may

not revisit that determ nation here. Clark v. Jackson

County, 103 Or App 377, 380, 797 P2d 1061 (1990), aff'd 313
O App 508 (1992).
We do not consider these issues further.

FI RST ASSI GNMENT OF ERROR ( MCKENZI E)

Petitioner argues the city erroneously required design
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review approval for the proposed nonforest dwel I'i ng.
Petitioner contends the challenged decision represents the
first time the county has applied design review to an
application for a conditional use permt for a nonforest
dwel I'i ng.

There is no dispute a conditional wuse permt is
required to authorize the proposed nonforest dwelling. MCC
11.15.7125 provides the following requirenent applies to

condi ti onal uses:

"Uses authorized wunder this section shall be
subject to design review approval under MCC
[11.15].7805."

MCC 11.15.7820 provides as foll ows:

"The [ desi gn revi ewj provi si ons of MCC
[11.15].7805 through [11.15].7865 shall apply to
all conditional and comrunity service uses in any
district * * *p."

W are required to defer to a |l|ocal governnent's
interpretation of its own code so long as the interpretation
is not contrary to the express | anguage, purpose or policy

of the enactment. ORS 197.829; Clark v. Jackson County, 313

Or 508, 836 P2d 710 (1992).2 W see nothing in the MCC to
suggest the county erred by applying the MCC design review
provi sions to the proposed nonforest dwelling. |In addition,

even if the challenged decision represents the first tinme

2There is no contention here that the county's interpretation is
i nconsistent with a statute, goal or administrative rule inplenmented by the
MCC provi sions at issue. See ORS 197.829(4).

Page 7



© 00 ~N oo o b~ w N P

N N R R R R R R R R R R
P O © O ~N o O b W N L O

22
23
24

the county has applied MCC design review requirenments to
such a conditional use, this would not establish the county
erred by doing so.3

Petitioner MKenzie's first assignnent of error 1is
deni ed.

SECOND ASSI GNMVENT OF ERROR ( MCKENZI E)

Under this assignnent of error, petitioner includes
sevent een subassi gnnents chal |l enging the county's inposition
of a condition requiring a bridge crossing over Balch Creek.

A Aut hority to I npose Condition

Petitioner argues the county board of comm ssioners
| acks authority to inpose a condition, as part of design
review approval, requiring a bridge. Petitioner argues the
board of comm ssioners only has authority to inpose
conditions of approval required for a proposed use to conply
with applicable approval standards. Petitioner also argues
the chall enged decision contains an inadequate explanation
of why the disputed condition is "necessary" to avoid
del eterious effects of the proposed use, as required by MCC
11. 15. 8280( A) .

MCC 11.15.8280(A) provides as foll ows:

"The [Board of Conm ssioners] may affirm reverse
or modify the decision of the Planning Comm ssion
or Hearings O ficer and may grant approval subject

3This is not a situation where there is evidence the |ocal governnent
arbitrarily applied standards to sonme devel opnment applications and not
ot hers.
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to such nodifications or conditions as may be
necessary to carry out the Conprehensive Plan or
to achieve the objectives of MCC [11. 15].8240(D)."

MCC 11.15.8240(D)(2) provides in relevant part:

"Conditions shall be reasonably designed to
fulfill public needs emanating from the proposed
| and use in either of the foll ow ng respects:

"(a) Protection of the public fromthe potentially
del eterious effects of the proposed use[.;

" * * * %"

MCC 11.15.8280(A) and 11.15.8240(D)(2) provide the
board of comm ssioners with authority to inpose conditions
of approval that protect the public from adverse effects
associated with a proposed use. W are aware of nothing in
the above cited or other MCC provisions |limting the board
of comm ssioners' authority to inpose conditions of approval
to situations where such conditions are required to
establish conpliance with a particul ar standard.

In addition, the <challenged decision contains an
adequate explanation of why a bridge is determned to be
necessary to avoid the deleterious effects associated wth
t he proposed use.

Thi s subassignnent of error is denied.

B. Aut hority to Accept the Appeal of the Planning
Di rector's Decision

Petitioner argues that under MCC 11.15.7865 and
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11. 15. 8290(A),* only the applicant for devel opnent approva
has authority to appeal a planning director's decision on
design revi ew.

Under ORS 215.416(3) and (11), it is clear the county
must either conduct at |east one public hearing on an
application for a permt or provide an opportunity to obtain
a hearing through a |l ocal appeal.> Such mandatory statutory
requi renments nust be observed regardless of contrary

provisions in a |ocal code. Forster v. Polk County, 115 O

App 475, 478, 839 P2d 241 (1992).

Here, the planning director's design review approval
deci si on was adopted wi thout a public hearing. The planning
director's decision would have becone final if no "appeal”
was filed within ten days following the planning director's

decision. In these circunstances, although the MCC provides

4MCC 11. 15. 7865 provi des:

"A decision on a final design review plan may be appealed to
the hearings officer in the manner provided in MCC [11.15].8290
and [11.15].8295."

MCC 11.15.8290(A) provi des:

"A decision made by the planning director on an adm nistrative
matter made appealable wunder this section by ordinance
provision, shall be final at the close of business on the tenth
calendar day following the filing of the witten decision,
findings and conclusions with [the Planning Director], unless
prior thereto, the applicant files a notice of appeal with the
depart nment, under subsections (B) and (C." (Enmphasi s
supplied.)

5There is no dispute that the subject design review approval approves a
"permt," as that termis defined in ORS 215.402(4).
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only for an appeal by the applicant, under ORS 215.416(11),
the county is required to provide an opportunity to obtain a

heari ng through an appeal to:

"* * * those who would have had a right to notice
if a hearing had been scheduled or who are
adversely affected or aggrieved by the decision.

* * %"

Here, the planning director's decision was appealed by the
Forest Park Nei ghborhood Associ ation. Petitioner does not
contend the neighborhood association would not have had a
right to notice if a public hearing had been schedul ed on
the subject design review application.® Nei t her does
petitioner contend the neighborhood association was not
adversely affected or aggrieved by the planning director's
deci si on. We therefore conclude the county did not err by
allowing the neighborhood association an opportunity to
obtain a public hearing by appealing the planning director's
deci si on.

Thi s subassi gnnent of error is denied.

C. Appeal Fee

Petitioner next argues the fee paid by the [ocal
appellant to appeal the hearings officer's decision was

i nadequat e. Petitioner argues failure to pay a proper fee

6Hearings on pernit applications are quasi-judicial |and use hearings
subject to the requirements of ORS 197.763. ORS 197.763(2)(b) requires
that notice of such a hearing be provided to "any nei ghborhood or community
organi zati on recogni zed by the governing body and whose boundaries include
the site.”
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constitutes a "jurisdictional" defect in the | ocal appeal.

MCC 11.15.8260(C) requires paynent of the required
appeal fee and deposit for the estimted costs of a
transcript "as specified by the Planning Director.™ There
is no dispute the appeal fee paid by the | ocal appellant was
the amount specified by the planning director. Even
assum ng the planning director made a m stake in calcul ating
t he anpbunt of the appeal fee and that he could have charged
more, the MCC requires only paynent of the fee specified by
the planning director. The |ocal appellant paid the anount
specified by the planning director and, therefore, conplied
with MCC 11.15.8260(C).

Thi s subassi gnnent of error is denied.

D. Oral Comments

Petitioner argues the chall enged decision differs from
oral coments made by the |ocal decision makers during
public hearings. Petitioner also conplains that the | ocal
appellant's representative corresponded, and had a
conversation, with the county planning director during the
pendency of the |ocal appeals and that this constitutes an
unl awf ul ex parte contact.

It is well established that this Board reviews the
final, witten decision of a local governnent. That the
chal | enged decision differs from the oral coments of
i ndi vidual |ocal decision nmakers does not provide a basis

for reversal or remand of the challenged decision. Derry v.
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Dougl as County, 26 Or LUBA 25, 29 (1993); Terra v. City of

Newport, 24 Or LUBA 438 (1993); Gay v. Catsop County, 22

O LUBA 270 (1991).

The chall enged decision was adopted by the board of
conm ssioners, not the planning director. Correspondence
and conversations between parties to a local land use
proceedi ng and | ocal governnment staff are not unlawful ex
parte contacts.

Thi s subassi gnnent of error is denied.

D. Scope of Local Review

Petitioner next contends that during the appeal
proceedi ngs before the hearings officer, the hearings
officer erroneously considered issues not raised in the
| ocal notice of appeal. These issues are the necessity of a
bridge and the effect of Rochlin I. Petitioner objects to
the hearings officer's consideration of Rochlin |I because it
was issued after the |ocal notice of appeal was submtted to
the county. Petitioner states MCC 11.15.8295(A) requires
the bases for an appeal to be specified in the |ocal notice
of appeal .

I ntervenor Rochlin, who represented the |ocal appell ant
Forest Park Nei ghborhood Associ ati on bel ow, argues he raised
issues in the Jlocal notice of appeal concerning the
proposal 's conpliance with relevant standards and that this
adequately raises the necessity of a bridge. I ntervenor

Rochlin also contends petitioner's |egal counsel conceded
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the hearings officer proceedings were de novo and that the
heari ngs officer could consider new issues.

The hearings officer proceedings were the first time a
public evidentiary hearing was conducted on the disputed
application. The proceedings were de novo. During the
hearings officer's proceedings, our decision in Rochlin |
was issued, and invalidated the earlier county decision
whi ch renoved the requirenent for a bridge crossing. Under
t hese circunstances, the local appellant was entitled to
raise any relevant 1issue. However, even if we were to
assunme the issues before the hearings officer were limted
to those identified in the |local notice of appeal, we agree
with intervenor Rochlin that the issue of the necessity of a
bridge crossing was adequately raised by the broadly worded
| ocal notice of appeal.

Regarding the hearings officer's authority to consider
our decision in Rochlin I, we believe the local notice of
appeal was broadly enough worded to raise an issue
concerning the proposal's conpliance with applicable I|aw,
including applicable |aw established by LUBA decisions
directly affecting the property at issue. Therefore, that
the hearings officer considered our decision in Rochlin |
provides no basis for reversal or remand of the chall enged
deci si on.

Thi s subassi gnnent of error is denied.
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F. Testi mony Regarding SEC and HD Permts

Petitioner contends the hearings officer erred by
considering testinony regarding the SEC and HD permts.

W do not understand how the hearings officer's
consideration of this testinony could provide a basis for
reversal or remand of the challenged design review deci sion.
Al'l owi ng testinony, even arguably irrelevant testinony, at
least in the circunstances presented here, is not an error
that could result in reversal or remand of the chall enged
desi gn review decision. Finally, if it is error, it is a
procedural one. Petitioner has not established how the
al l eged procedural error prejudiced his substantial rights,
and we do not see that it did. ORS 197.835(7)(a)(B).

Thi s subassi gnnent of error is denied.

G Bur den of Proof

Petitioner, the applicant below, contends the county
erred by placing the burden of establishing conpliance with
rel evant standards on him Petitioner contends the [ ocal
appel l ant, not the applicant, has the burden of establishing
the planning director's decision is erroneous.

Petitioner is wong. The applicant has the burden of
establishing that his proposal satisfies relevant approval

st andar ds. Forest Park Estate v. Miltnomah County, 20 O

LUBA 319 (1990). The planning director's decision was made
w t hout the benefit of a public hearing. As we state above,

by statute the county is required either to conduct a public
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hearing on petitioner's application or to provide an
opportunity for interested persons to obtain a public
heari ng through an appeal. A hearing was conducted by the
county hearings officer. It would turn planning on its head
to say that during the proceedings before the hearings
officer, the person requesting the initial public hearing
was required to prove the proposal does not conply wth
rel evant approval standards. The applicant had the burden
of establishing his proposal satisfies relevant approval
st andar ds.

Thi s subassi gnnent of error is denied.

H.  ORS 215.428(3)

ORS 215.428(3) requires that approval or denial of a
permt application be based on standards and criteria
applicable at the time the application is first submtted to

the county. Petitioner argues Rochlin | was not an

applicable standard at the tine the application for design
review was submtted to the county and, therefore, the
county erred by applying Rochlin I to his design review
application. According to petitioner, the county should
have applied only the nodified HD permt in considering his
application for design review.

At the time petitioner's application was submtted to
the county, a county decision nodifying the HD permt to
allow a culvert and fill crossing over Balch Creek was in

effect, but was under review by this Board. In Rochlin I,
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we reversed the county decision nodifying the HD permt and
declaring the SEC permt wunnecessary. In reversing the
county's decision, this Board restored the unnodified HD
permt and SEC permt. This is not a change in applicable
standards or criteria in the county code, subject to the
prohi bition of ORS 215.428(3). Rat her, Rochlin 1 sinply
changed the effective version of the related HD permt to be
consi dered during design review. The hearings officer did
not err in considering Rochlin |

Thi s subassi gnnent of error is denied.

Petitioner MKenzie's second assignnment of error is
deni ed.

THI RD AND FOURTH ASSI GNMENTS OF ERROR ( MCKENZI E)

Petitioner argues the county should not have required a
bridge to access the proposed dwelling. As we understand
it, petitioner argues Rochlin | is wongly interpreted to
restore the original SEC and HD permts.”’

The effect of Rochlin | is to restore the original HD
and SEC permts requiring the construction of a bridge over
Bal ch Creek. The county correctly interpreted the effect of
Rochlin |. W nmay not second guess the county's

determ nati on regardi ng whether a bridge is a good idea and

’Petitioner also argues that if it is properly interpreted in this way,

Rochlin | is wongly decided. Petitioner also contends his property is not

| ocated within an SEC overlay zone. However, we state above we do not
consider in this appeal proceeding argunents that the subject land is not
located within an SEC zone or argunents concerning the wvalidity of

Rochlin I.
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do not <consider petitioner's argunents that requiring a
bridge is unw se. These assignnents of error provide no
basis for reversal or remand of the chall enged deci sion.

Petitioner MKenzie's third and fourth assignnents of
error are deni ed.

FI RST ASSI GNMENT OF ERROR ( ROCHLI N)

Petitioner contends neither the chall enged decision nor
the record identifies the approved design review plan.
Petitioner contends it is extrenely difficult to determ ne
whet her the challenged decision IS consi st ent W th
applicable standards where the approved design review plan
is not avail able.

The decision does not identify the approved design
review plan. The record contains a one-page docunent
| abeled "Revised Site Plan.” Record 274. However,
intervenor McKenzie states this docunent is not the approved
design review plan. Respondents cite nunmerous pages in the
record that they contend conprise the design review plan.
However, these docunents are fractured and provide little or
no insight into what the county approved as the design
review plan. We cannot tell what the county approved when
it granted design review approval. If the county grants
design revi ew approval on remand, the county should identify
the design review plan that it is approving.

Petitioner Rochlin's first assignment of error is

sust ai ned.
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SECOND ASSI GNMENT OF ERROR ( ROCHLI N)

Petitioner contends the challenged design review
deci sion | acks evidentiary support.

We det er m ne under petitioner Rochlin's first
assignnment of error that we are unable to determ ne what
constitutes the approved design review plan. The chall enged
decision relies upon the design review plan for evidentiary
support. Record 49. Therefore, we cannot review the
evidentiary support for the challenged decision. No purpose
is served in reviewing this assignnment of error further.

Petitioner Rochlin's second assignnent of error 1is
sust ai ned.

THI RD ASSI GNVENT OF ERROR ( ROCHLI N)

Petitioner contends the approved design review plan
does not conply with the conditional use, HD and SEC permts
for the proposed use because it does not provide for a
bridge. Petitioner notes the challenged decision includes

the following condition of approval:

"The applicant shall anmend the Final Design Review
Plan * * * to include a bridge for the driveway
crossing over the Thonpson Fork of Balch Creek.
Construction plans and grading design for the
bridge shall be consistent with related [HD and
SEC permts]. The anended Final Design Review
Plan required herein shall be reviewed by the
Pl anning Director pursuant to [MCC] 11.15.7840 [to
MCC 11.15].7845. Public notice of the Planning
Director's decision on the amended plan shall be
provided to the parties with an opportunity for a
public hearing as provided in ORS 215.416(11)."
Record 40.
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Petitioner argues the above <condition <constitutes an
"unlawful remand in the county decision." Petition for
Revi ew 14.

We see nothing inproper in the county requiring the
applicant to anmend his design review plan to show a creek
crossing by a bridge. It is apparent the county believes
that doing so wll bring the design review plan into
conformty with the requirenents of the previously issued HD
and SEC permts. Furt her, under the condition inposed, the
pl anning director will review the anended desi gn review plan
and, specifically, will review the bridge proposed by the
anmended pl an. Menbers of the public will be provided with
notice of the planning director's decision on the anended
design review plan and will be provided an opportunity for
appeal. The county did not err by utilizing this procedure.

Petitioner Rochlin's third assignment of error is
deni ed.

FOURTH ASSI GNVENT OF ERROR ( ROCHLI N)

The challenged decision determnes the previously
approved conditional use permt for a nonforest dwelling has
not expired. Petitioner argues the challenged decision
m sconstrues certain MCC provi si ons, particul arly
MCC 11.15.7110(C), governing expiration of conditional use
permts.

MCC 11.15.7110(C) provides, in relevant part:

"I Tl he approval of a Conditional Use shall expire
two years from the date of issuance of the Board
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[of Conmmi ssioners'] Order in the matter, or two
years from the date of final resolution of
subsequent appeal s, unl ess:

"x % *x * %

"(3) The Pl anni ng Di rector det er m nes t hat
substantial construction has taken place.
That determ nation shall be processed as
fol |l ows:

"(a) [The a]pplication shall be * * * filed
with the [Planning] Director at |east 30
days prior to the expiration date.

"k ok x x x"  (Enphasis supplied).

Petitioner contends the mnutes of the board of
conm ssioners' April 23, 1991 neeting indicate the board of
conm ssi oners accepted and i npl enent ed t he pl anni ng
conm ssion's decision to approve the subject conditional use
permt by "Board Order" on that date. Record 312.
Therefore, according to petitioner, under MCC 11.15.7110(C)
the subject conditional use permt expired on April 23,
1993, unless intervenor MKenzie filed an application for a
determ nation that substantial construction had taken place
at least 30 days prior to that date, i.e. no later than
March 24, 1993. Because intervenor MKenzie's application
was filed on March 26, 1993, petitioner contends it was
untinmely and, therefore, the conditional use permt expired.

The chal | enged deci si on cont ai ns t he foll owi ng

interpretation of MCC 11.15.7110(C):

"There is a dispute about how to construe
McC [11.15].7110(C) * * =*, The dispute follows
from the fact that the Board of Conm ssioners did
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1 not issue a 'Board Order' [on the conditional use
2 permt]. Therefore, there is no date of issuance
3 of such an order from which to measure the
4 expiration of the permt. The [Board of
5 Conmm ssi oners] does not issue a witten order when
6 acknow edging a [planning comm ssion] decision
7 t hat has not been appealed. Therefore, the use of
8 the term 'Board Order' in MCC [11.15].7110(C) * *
9 * |s anbi guous and must be construed. * * *

10 "% * * * *

11 "[T]he term 'Board Order' should be construed to
12 mean 'the final order of the nobst superior county
13 approval authority to address the nerits of a
14 proposed conditional wuse permt.’ This best
15 reflects t he | egi sl ative i nt ent t hat a
16 [ conditional use] permt expire two years after it
17 IS approved. It is not approved until the county
18 issues a final order. The nost superior county
19 approval authority to issue a final order [on the
20 di sputed conditional use permt] was the planning
21 conm ssi on. [Its] decision was final [ten] days
22 after submtted to the Clerk [of the Board of
23 Commi ssi oners] . [8]

24 "G ven t he anmbi guity regardi ng t he term
25 "submttal' [in MCC 11.15.8260(A)], the Hearings
26 O ficer finds that it should be construed to nean
27 ‘received,' because:

8MCC 11. 15. 8260( A) provi des:

"Deci sions of the Planning Conm ssion or the Hearings Oficer
shall be final at the close of business on the tenth day
following submttal of the witten decision to the Clerk of the
Board under MCC [ 11.15].8255 unl ess:

"(1) A Notice of Review from a party is received by the
Pl anning Director within ten days after the decision has
been subnitted to the Cerk of the Board [of
Commi ssi oners] under MCC [11.15].8255; or

"(2) The Board [of Conmi ssioners], on its own notion, orders
revi ew under MCC [11.15].8265."
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a. The [MCC] does not expressly provide that
mailing is sufficient for submttal in this
context, as it does in other instances where
that is the case.

"b. [T]he purpose for providing a [ten]-day
period between the date the decision is
subm tted and the date it becones final is to
ensure that all interested persons have an
adequat e opportunity to receive and review
the decision and to determ ne whether to file
a Notice of Appeal, and to ensure that the
[ Board of Conm ssioners has] anple time to
determ ne whether to file a Board Order for
Revi ew. Until the Clerk actually receives
the decision, the Clerk cannot distribute it.
Therefore, the [ten] day time period should
not begin to run until the Clerk actually
recei ves the decision.

"The Hearings Officer finds the oral [Board of
Comm ssi oners] acknow edgnment on April 23[, 1991]
is not a Board Order, because it was not
menorialized in any witten form Al'l contested
case decisions are required to be in witing and
signed by the approval authority to * * *
facilitate judicial review Nowhere does [the
MCC] provide for a decision to be nade wi thout a
witten deci si on cont ai ni ng findi ngs and
conclusions. In the absence of a witten decision
or an appeal of that decision by a party or [Board
of Comm ssioners] nmenber, the reporting of a
decision to the [Board of Comm ssioners] is just
that -- a report and acknow edgnent of that
report. It does not affect the permt decision.
[Board of Comm ssioners] acknow edgnment of an
unappeal ed [planning comm ssion] decision is not

required by MCC [11.15].8255,[°1 nor given any

9MCC 11. 15. 8255 provi des:

"The written decision of the Planning Comm ssion * * * shall be
submitted to the Clerk of the Board [of Comn ssioners] by the
Pl anning Director not later than ten days after the decision is
announced. The Clerk shall sunmarize each decision on the
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wei ght or neaning by another provision of [the
MCC]." (Enmphasis in original.) Record 55-56.

Under this interpretation, the planning conm ssion
deci sion approving the conditional use permt becane final
on April 26, 1992, ten days after it was received by the
Clerk. Further, the applicant's request for a determ nation
of substantial construction was tinely filed on March 26,
1993, 31 days before the two year period expired on April
26, 1993. Therefore, under MCC 11.15.7110(C)(3)(a), the
conditional wuse permt has not expired if the planning
director determ nes substantial construction occurred.10

W are required to defer to a |local governnent's
interpretation of its own code unless the interpretation is
contrary to the express words, purpose or policy of the
enactment. ORS 197.829. In other words, we nust determ ne
the | ocal government's interpretation is "clearly wong" to
justify reversal or remand of a challenged decision. West

v. Clackamas County, 116 Or App 89, 94, 840 P2d 1354 (1992).

We cannot say the <challenged county interpretation is
clearly wrong.
Petitioner Rochlin's fourth assignment of error is

deni ed.

agenda for the next Board [of Conm ssioners] neeting on
pl anni ng and zoning matters * * *. " (Enphasis supplied.)

10The substance of the planning director's determnation is challenged
in petitioner Rochlin's fifth and sixth assignnents of error
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FI FTH ASSI GNMENT OF ERROR ( ROCHLI N)
MCC 11.15.7110(C)(3)(b) provides:

"[ The Pl anni ng Di rector's] deci si on [t hat
substantial construction occurred] shall be based
on findings that:

"(i) Final Design Review approval has been granted
under MCC [11.15.]7845 on the total project|.]

"% % *x % %"

Petitioner argues a determnation that substanti al
construction occurred cannot be made (1) before final design
revi ew approval is obtained, and (2) where the design review
plan is submtted after the two-year period allowed by
MCC 11.15.7110(C) has expired. Petitioner states final
design review approval has not been obtained for the
proposal . Petitioner maintains this is clear from the

following statenent in the chall enged deci sion:

"The design review decision is inconsistent with
the permts reinstated by [Rochlin |I] because it
does not provide for a bridge to cross the creek.
A condition of approval is warranted requiring the
design review plan to be anended to be consistent
with those permts * * * before the design review
plan is approved in final form to conform the
design review plan to the now applicable [SEC and
HD] permts. * * *" Record 54.

According to petitioner, the absence of final design review
approval neans a determ nation that substantial construction
occurred may not lawfully be made. Petitioner also argues
that the applicant failed to submt a design review plan for
review prior to the expiration of the two-year period

est abl i shed under MCC 11.15.7110(C) and t hat t he
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Page 26

determ nati on of substantial construction cannot be based on

approval of a design review plan submtted after

date. 11

As stated above, this Board is required to defer

t hat

to

a

| ocal governnment's interpretation of its own code so |long as

the interpretation is not contrary to the words, purpose or

policy of the enactnent. The county's only interpretation

of

MCC 11.15.7110(C)(3)(b)(i) is the foll ow ng:

"[F]inal design review approval was granted under
MCC [11.15].7845 on the total project as it
exi sted and was approved at that tine. [Rochlin
I'] has since effectively reinstated the decisions
[on the SEC and HD permts]. Therefore, the
design review plan is no longer consistent wth
the applicable permts * * *, However, when the
pl anning director nmade the determ nation [granting
design review approval], there was a final design
review plan that conplied with applicable permts
and standards. That is the appropriate reference
tine for conpl i ance Wt h
MCC [11.15].7110(C) (3)(b) (i), because that is when
t he deci sion being appeal ed was made. [Rochlin 1]
should not void the design review decision for
pur poses of compl i ance W th
MCC [ 11.15].7110(C)(3)(b)(i), because it 1is not
clearly required by the [MCC], and it would
conflict with t he pur pose of MCC
[11.15].7110(C)(3) general ly." (Enphases
supplied.) Record 57.

As we understand it, the above interpretation sinply

states the "final design review approval” required under

MCC 11.15.7110(C)(3)(b)(i) is granted where the planning

received by the county until May 5, 1993.

llpetitioner notes that even if the "Revised Site Plan," discussed
infra, is ultimtely determned to be the design review plan, it was not



1 director issues a determnation granting design review
2 approval, regardless of whether the planning director's
3 decision IS appeal ed. Thi s i's contrary to
4 MCC [11.15].7110(OC) (3)(b)(i), which requires final design
5 review approval. At a mnimum no final design review
6 approval can be granted wuntil the 1local design review
7 process is conplete. That no final design review approval
8 was granted here is clear from the fact that the planning
9 director's decision was appealed. As we explain above,
10 under ORS 215.416(3) and (11), the planning director's
11 design review approval decision could not mature into a
12 final design review approval decision if a |ocal appeal was
13 filed. For t he county to i nterpret
14 MCC 11.15.7110(C)(3)(b)(i) to nmean a final design review
15 decision was made by the planning director, for purposes of
16 adopting a "substantial construction" determ nation, would
17 make the public hearing on appeal of the planning director's
18 design review decision required by ORS 215.416(3) and (11)
19 nmeani ngl ess. Because the county's interpretation 1is
20 inconsistent with ORS 215.416(3) and (11), we may not defer
21 to it. See Forster v. Polk County, supra. On remand, the
22 county nust interpret MCC 11.15.7110(C)(3)(b)(i) in a manner
23 that is consistent with ORS 215.416(3) and (11) and nust
24 address the two relevant interpretational issues raised by
25 petitioner under this assignnment of error.
26 Petitioner Rochlin's fifth assignment of error is
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sust ai ned.

SI XTH ASSI GNMENT OF ERROR ( ROCHLI N)
MCC 11.15.7110(C)(3)(b)(ii) provides:

"At least ten percent of the dollar cost of the
t ot al pr oj ect value has been expended for
construction or developnment authorized under a
sanitation, building or other devel opnent permt.
Proj ect val ue shal | be as det er m ned by
MCC [ 11.15].9025(A) or [11.15].9027(A)."

MCC 11.15. 7815 states:

“"No building, grading, parking, |and use, sign or

other required permt shall be issued for a use
subject to this section, nor shall such a use be
comrenced, enlarged, altered or changed until a

final design review plan is approved by the
Pl anni ng Director, under this Ordinance."”

A. Expendi t ures

Petitioner argues the county erroneously counted toward
t he ten per cent of proj ect cost required by
MCC 11.15.7110(C)(3)(b)(ii), expenditures that were incurred
before a final design review plan was approved by the
pl anni ng director. Petitioner argues the county may not
i nclude any expenses incurred before final design review
approval is given. According to petitioner, this is because
under MCC 11.15.7815, the county is prohibited from issuing
any permts wuntil design review approval is obtained.
However, except as expl ained bel ow regarding the culvert and
fill creek crossing, petitioner does not dispute the county
issued permts authorizing the construction for which

expenditures are included in the county's determ nation of
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substantial constructi on.

The chal |l enged deci si on determ nes:

(i) * * * MCC[11.15].7110(C)(3)(b)(ii) and
MCC [ 11.15].7815 conflict. The former
anticipates that certain devel opnent can
occur before a final design review plan is
approved. The | atter does not. Therefore
the hearings officer nmust construe them

(i) * * * MCC [11.15].7110(QC)(3)(b)(ii) is the
nore specific provision as it relates to the

I ssue at hand. The cost of devel opnent
consistent with that section should count
t owar d t he ten per cent figure

notw t hstandi ng such devel opnent m ght not
be permtted under MCC [11.15].7815 until a

final design review plan is approved. The
hearings officer finds such a result is nore
consi st ent with t he schenme I n

MCC [11.15].7110(C) and recognizes that [the
SEC, HD and sanitation permts] have

aut hori zed devel opnent on t he site
notw thstanding the lack of design review
approval ." Record 59.

We agree with the county. MCC 11.15.7110(C)(3)(b) (i)
aut horizes the inclusion of expenditures in the ten percent
cal culus that are authorized under a permt. SEC, HD and
sanitation permts are in effect, and were in effect at the
time the disputed expenditures were nmade, notw thstanding
the absence of final design review approval.12 Under
MCC 11.15.7110(C)(3)(b)(ii), expenditures authorized by a

permt may be counted.

12Nonconpliance with MCC 11.15.7815 nmy provide a basis for chall enging
the issuance of such pernmits before a final design review plan is approved.
However, in this case, no such challenges were nade when the pernmits in
guestion were issued.
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However, petitioner is correct that at the tinme the
applicant incurred the expenditures related to the culvert
and fill <crossing over Balch Creek, no permt had been
i ssued authorizing construction of a culvert and fill

crossing rather than a bridge. Therefore, the county erred

by counting the culvert and fill related expenditures in the
ten percent calculus.13 Because the county erroneously
included the culvert and fill expenditures, on remand the

county nust reevaluate whether ten percent of the total
project value has been expended in the absence of those
expendi t ures.

Petitioner also argues the costs associated with a
survey should not be included in the ten percent cal cul us.
However, petitioner's argunents related to the survey are
based on petitioner's vested rights theory, not on
MCC 11.15.7110(C)(3)(b) (ii). Ther ef or e, petitioner
furni shes no basis upon which we may require the county to
exclude the applicant's survey expenditures.

Thi s subassi gnnent of error is sustained, in part.

B. Total Project Val ue

Petitioner contends the <county failed to include
certain costs in its calculation of the total project val ue.
These costs include the costs of: a foundation, outdoor

l'ighting, plunbing, well punp, water pressure tank, heating

13However, the county nmay count any expenditures nmde toward
construction of the bridge authorized under the HD and SEC permts.
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system | andscaping and a screened recreation area. Neither
the challenged decision nor respondents in their briefs
explain why these costs should not be included. Petitioner
has raised a relevant issue concerning the total project
val ue. On remand, the county nust either explain why it
believes the costs identified by petitioner should not be
included in total project value, or include those costs in

the total project value. See Norvell v. Portland Area LGBC,

43 Or App 849, 853, 604 P2d 896 (1979).

In addition, petitioner also contends the values listed
for certain itenms included in the total project value
calculation are not supported by substantial evidence. We
address one of petitioner's contentions in this regard. The

chal l enged deci sion states:

"* * * There is not substantial evidence in the
record about the cost of [the garage, the well
utilities, building site preparation, and the
driveway from the home to the road], but
reasonabl e esti mates of expenses can be drawn from
t he proposal. The hearings officer estimtes the
garage woul d cost about $20,000 (864 square feet x
$25/sq. ft); the well would cost not nore than
$4,000; and wutility, site preparation and road
work would cost not nore than $10,000, bringing
the total project cost to about $100,000." Record
58.

Petitioner contends there nust be, but is not, evidence
in the record concerning the total project value, and that
it is inadequate for the hearings officer sinply to guess at
t hese aspects of the total project value in the challenged

decision. W agree with petitioner.
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Thi s subassi gnnent of error is sustained.
Petitioner Rochlin's sixth assignment of error is
sustained, in part.14

The county's decision is remanded.

a A W N

14n his response brief, intervenor MKenzie attenpts to assign error
regardi ng the manner in which the county cal cul ated expenditures and tota
proj ect val ue. However, intervenor did not raise these issues in his
petition for review or file a cross-petition for review He my not

chal l enge the county's decision in his response brief. Consequently, we do
not consider his argunents in this regard.
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