1 BEFORE THE LAND USE BOARD OF APPEALS
2 OF THE STATE OF OREGON

3

4 1000 FRIENDS OF OREGON, and SID)

5 FRI EDMAN,

6

7 Petitioners,

8

9 VS.

10

11  YAMHI LL COUNTY,

LUBA Nos. 93-214 and 93-215
13 Respondent ,

15 and

17 BRI AN A. PURRONE,

=
N
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19 | nt er venor - Respondent . )
20 ) FI NAL OPI NI ON
AND ORDER

22 DEPARTMENT OF LAND CONSERVATI ON
23 AND DEVELOPMENT,

25 Petitioner,
27 VS.
29  YAMHI LL COUNTY, LUBA No. 93-216
31 Respondent ,
33 and

35 BRI AN A, PURRONE,

N N N N N N N N N N N N N N N N

37 | nt er venor - Respondent . )

40 Appeal from Yamhill County.
42 F. Blair Batson and Charles Swindells, Portland, filed

43 a petition for review. Charles Swi ndells argued on behal f
44 of petitioners 1000 Friends of Oregon and Sid Friedman.
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Celeste J. Doyle, Assistant Attorney General, Salem
filed a petition for review and argued on behalf of
petitioner Departnment of Land Conservation and Devel opnent.
Wth her on the brief were Theodore R Kul ongoski, Attorney
General; Thomas A. Balner, Deputy Attorney General; and
Virginia L. Linder, Solicitor General.

John C. Pi nkst af f, Assi st ant County Counsel
MM nnville, filed the response brief and argued on behalf
of respondent.

Brian A. Purrone, Sheridan, represented hinself.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 07/ 18/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners challenge two county ordinances adopting
exceptions to Statew de Planning Goals 3 (Agricultural Land)
and 4 (Forest Lands) for 13 separate areas.!?
MOTI ON TO | NTERVENE

Brian A Purrone noves to intervene on the side of
respondent in this appeal. There is no opposition to the
notion, and it is allowed.
FACTS

Prior to adoption of the disputed ordinances, the 13
areas were designated "Agriculture/ Forestry Large Hol ding,"
a plan designation acknow edged by the Land Conservation and
Devel opment Conm ssion (LCDC) as conplying with Goals 3 and
4. The parcels within those 13 areas were zoned EF-40, an
exclusive farm use zone acknow edged as conplying wth Goal
3, or AF-20, a mxed farm and forest zone acknow edged as
conplying with Goals 3 and 4. Under these plan and zoning
designations, mninmm |ot sizes are 20 or 40 acres, and
residential developnent of any existing or newly created

parcel s nust satisfy the standards applicable to resource or

lordinance No. 561 adopts exceptions for Areas 1, 3, 9, 25, 29, 31/34
and 42. Ordi nance No. 562 adopts exceptions for Areas 41, 43, 44, 54 and
64. Petitioners 1000 Friends of Oregon and Sid Friedman (hereafter 1000
Friends) challenge both ordinances. Petitioner Department of Land
Conservation and Devel opnent (DLCD) chal |l enges only Ordi nance No. 562.
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nonresource dwellings. See ORS 215.213; 215.283; 215.284;
OAR 660- 06-027; 660-33-120 through 660-33-135.

The chal |l enged ordi nances adopt exceptions to Goals 3
and 4 and change the plan designation for the subject areas
to "Agriculture/Forestry Snmall Hol di ng. " This plan
designation is not acknowl edged as conplying with Goals 3
and 4. The ordi nances change the zoning of the subject
areas to AF-10, a rural residential zoning district. As now
pl anned and zoned, the parcels within the 13 disputed areas
may be divided into parcels as small as 10 acres and such
new parcels and any legally created existing parcels may be
devel oped with a single famly residence w thout conplying
with statutes, LCDC admnistrative rules and county
restrictions on allowing resource or nonresource related
dwel l'ings on farmor forest | and.

Petitioners contend the exceptions adopted by the
county for these 13 areas are inadequate and the county,
therefore, may not plan and zone those areas in a manner
that will permt rural residential devel opnent not otherw se
perm ssi bl e under Goals 3 and 4.

FI RST ASSI GNMENT OF ERROR ( DLCD)
FI RST ASSI GNMENT OF ERROR (1000 FRI ENDS)
A I nt roducti on
1. General Findi ngs
The findings adopted by the county in support of the 13

exception areas at issue in this appeal are |engthy. Bot h
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of the challenged ordinances include identical findings
applicable to all of the areas for which each ordinance
approves an exception (general findings). The general
findings set out the applicable criteria for "physically
devel oped"” and "irrevocably commtted" exceptions. See OAR
660- 04- 025 and 660-04-028. The general findings also
explain the county's view that the disputed exceptions may
be approved because the areas have been developed or
irrevocably commtted to a point that "commercial" farm and
forest use is inpracticable. Record 4-5, 56-57.

As discussed nmore fully below, petitioners challenge
the county's assunption that it need not consider whether
noncommercial farm and forest wuses are practicable, in
approving physically developed or irrevocably commtted
exceptions to Goals 3 and 4.

2. Speci fic Findi ngs

The general findings are followed by findings for each
of the disputed 13 areas (specific findings). The formt
and approach followed in the specific findings is simlar
for each of the 13 areas.

The specific findings first set out certain basic facts
about each of the 13 areas, including the size of the area,
t he nunber of separate parcels and ownerships, the | and use,
devel opnent, ownership and zoning characteristics of the
area and whet her devel oped parcels were devel oped before or

after the statewide planning goals were adopted. The
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specific findings also describe the |and use characteristics
of the | ands surroundi ng each area.

The specific findi ngs t hen addr ess LCDC rule
requi renents and provide an analysis for each area. The
specific findings addressing LCDC rule requirenents and
providing an analysis of those requirenents for Area 1 are

set out bel ow

"B. Adm nistrative Rule Provisions and Anal ysi s

"1l. [The findings discuss the rule requirenments
for 'physically devel oped" exceptions. See
OAR 660- 04-025. ]

"2. Existing Features

"Structures: Four dwellings were constructed
prior to adoption of the [Statew de Planning
Goal s] . Two of these dwellings are | ocated

near the southeast corner of the study area.
The ot her two dwellings are near t he
nort hwest and northeast corner of the study
ar ea. Three other dwellings were placed by
various | and use approvals that made findings
agai nst the goals. These three dwellings are
to the north, south, and center of the study
area but are not included in the analysis of
parcels that are 'physically devel oped.’

"Roads: The study area contains three roads.
The first is Muntain Top Road which
intersects near the south of the study area.
The other two are Brooks and Ellis Lanes
which both nmeander through the area and
provi de | ocal access to t he exi sting
subdi vi si on | ots.

"Sewer, Water and Utility Facilities: Sewer
service is provided by individual on-site
septic systens. Water is supplied by
groundwat er supplies. Phone and el ectrical

service are generally available in the area.
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Oregon Adm nistrative Rule 660-04-028(2) and
(6) list the exception requirenents for |and
irrevocably committed to other uses. These
rules require consideration of the follow ng
factors:

"Characteristics of the Exception Area: The
maj ority of the area contains small farm and
rural residential uses. The small farm uses
appear to consist of pasture. Sone Christmas
trees that are found on the northern parcels
in the study area have been allowed to grow
beyond a mar ket abl e age.

"Characteristics of Adjacent Lands: The
parcels to the north are in Washi ngton County
and appear to have small farms and rural
residences as their primary use. This is
simlar to the land in Yamhill County. The

nei ghboring land contains farms on |ots of
between 20 to 80 acres. These farnms include
or chards, Christnmas trees, poul try, and
past ur el and.

"Rel ationship between Exception Area and
Adj acent Land: The nost apparent difference
between the study area and adjacent land is
the presence of a developed roadway that
serves the parcels. Small parcels also exist
in the study area but four of these are part
of a contiguous ownership that totals 23.5
acres. Smaller lots exist in the study area
but subst andar d | ots are al so common
t hroughout the Chehal em Mount ai ns ar ea. From
the aerial photo and site visits the study
area does not appear to be significantly
different fromthe surrounding area.

"Exi sting Adjacent Uses: [Parcels in the
surroundi ng area appear to be in residential,
forestry and farm uses. |

"Existing Public Facilities and Services:
See Finding B. 2.

"Parcel Size and Ownership Pattern, Study
Area/ Adj acent Land: Existing lots in the
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study area vary from one to 15.8 acres. The
only contiguous ownership is 23.5 acres. Ten

of the twelve parcels involved are in
separate ownership. Parcels immediately
adjacent to the study area are between 10 to
22 acres. Parcels in the surrounding area

vary from five to 80 acres with the mpjority
from?20 to 40 acres.

"Nei ghborhood and Regional Characteristics:
The study area is located in the Chehalem

Mount ai ns. The characteristics of t he
nei ghborhood are small farm small forest and
rural residential uses. Al t hough there are

sone parcels of over 80 acres, the majority
of parcels with farm uses are from 20 to 40
acres.

"Natural and WMan-Made Features/ | npedi nents:
Four radio towers exist near the southwest
corner of the study area. The towers are
| ocated in an area zoned PWs * * *,

"Physi cal Devel opnent: See Finding B. 2.

"Other Relevant Factors: This study area
contains 12 parcels. O these, 10 are in
separate ownershi p. OAR 660-04-028(6)(c)(B)
states t hat smal | parcel s do not in

t hensel ves constitute irrevocable comm tnment.
However, small parcels in separate ownerships
are nmore likely to be irrevocably commtted
if the parcels are devel oped, clustered in a
| arge group or around a road designed to

serve the parcels. The latter description
fits the study ar ea. Three parcel s
identified by tax lots 2100, 2200, and 2300
were all created after adoption of the
St atewi de Planning Goals. All three of these
parcels have dwellings constructed. These

parcels were considered for elimnation from
the study area, but due to the parcels all
being less than the mninum lot size, their
exi sting devel opnent and proximty to
est abl i shed roads, t hese parcel s wer e
determned to be irrevocably commtted to
residential use.
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" CONCLUSI ONS

"1l. The study area has 12 parcels in 10 separate
owner shi ps.

"2. Seven of the parcels contain dwellings. Four
of these were placed prior to adoption of the
st at ewi de pl anni ng goal s.

"3. The study area contains a roadway devel oped
to serve all of the existing parcels.

"4. The area contains one contiguous ownership of
over 20 acres.

"PLANNI NG COWM SSI ON ACTI ON

"[T] he Pl anning Conm ssion reviewed the study
area and determ ned that because of the poor
soils and testinmony that this was not good
farm ground the area should be forwarded to
the Board of Conm ssioners for exception to
the Statew de Pl anning CGoal s.

"BOARD OF COWM SSI ONER' S ACTI ON

"[T] he Board of Comm ssi oners vot ed
unani nously to approve this study area for
exception to the Statew de Planning Goal s and

[to change t he pl an] desi gnati on to
Agriculture/ Forestry Small Holding." Recor d
65- 69.

B. Failure to ldentify Goals

Petitioner 1000 Friends argues the county erred by

28 failing to identify whether it was taking an exception to

29 Goal
30

3, Goal 4 or both.

In both of the <challenged ordinances, the county

31 "concludes that the case for an exception to Statew de

32 Planning Goal 3 (Agricultural Land) and Goal 4 (Forest
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Lands) has been substantiated."” Record 10, 62. The
ordi nances make it clear the county has adopted exceptions
to both Goals 3 and 4.

Thi s subassi gnnent of error is denied.

C. Failure to Specify Type of Exception

All  parties recognize the focus required under the
applicable rules for physically developed and irrevocably
comm tted exceptions is different. The focus for physically
devel oped exceptions is on the parcel or area that is the
subject of the exception, whereas the focus of an
irrevocably commtted exception is generally, but not

exclusively, on uses on adjacent | ands. See Denison v.

Dougl as County, 101 Or App 131, 789 P2d 1388 (1990). Wile

the focus and relevant factors differ, irrevocably comnmtted
exceptions may include physically devel oped | ands (OAR 660-
04-028(5)) and physical developnent wthin the exception
area is one of the relevant factors for approving an
irrevocably comm tted exception. OAR 660-04-028(6)(f).

Petitioners argue the county's findings fail to specify
whet her the disputed exceptions are "physically devel oped”
exceptions, governed by OAR 660-04-025, or irrevocably
comm tted exceptions, governed by OAR 660- 04-028.

We believe the specific findings make it sufficiently
clear that the challenged exceptions are based on both
physi cal devel opment and irrevocable conm tnent. As

indicated earlier, the specific findings for each area

Page 10
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follow the sane format. The specific findings for each area
include a section B(1l) setting out the rule requirenents for
physically devel oped exceptions. That section is followed
by a section B(2), entitled "Existing Features,"” which for
each area identifies dwellings constructed prior to adoption
of the statew de planning goals and existing roads in the
area. We understand sections B(1l) and B(2) of the findings
as identifying certain portions of the exception area that
the county believes are "physically devel oped. "2

The specific findings for each area also include a
section B(3) where the county sets out the factors to be
considered for an irrevocably commtted exception and
findi ngs addressing each of those factors.

We conclude the county's findings adequately state that
irrevocably commtted exceptions are approved for the
di sputed areas and that those irrevocably commtted
exception areas include sone lands that qualify for
physi cally devel oped excepti ons.

C. Commercial Farm Use and Conmercial Forest Use

ORS 197.732(1) provides "[a] |ocal governnment may adopt
an exception to a goal when:

"(a) The land subject to the exception is
physically devel oped to the extent that it is

2\ address the adequacy of the county's findings to denpnstrate
conpliance with the criteria for a physically devel oped exception bel ow
The only issue presented in this subassignnment of error is whether the
county adequately identified the "types" of exceptions it approved.
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no | onger available for uses allowed by the
applicable goal; [or]

"(b) The Iland subject to the exception is
irrevocably comm tted as descri bed by
comm ssion rule to uses not allowed by the
applicable goal because existing adjacent
uses and other relevant factors make uses
al | owed by t he appl i cabl e goal s
i mpracticabler.y”

The county's general findings explain that the detail ed
anal ysis contained in the specific findings is based on a
study conducted by the county. The purpose of that study
was to identify areas of the county that are inpacted by
various factors, so that "commercial" farm or forest use of
those areas is inpracticable. The challenged decision does
not explain exactly what the county neans by "commercial”
farm or forest use. In its brief, respondent argues the
county's definition of comercial farm use "is the sane as
used in Goal 3 and is consistent with the Goal 3 Rules.™
Respondent's  Bri ef 14. OAR 660-33-020(2) (a) defi nes
"comrercial agricultural enterprise” as consisting of "farm

operations that wll:

"(A) Contribute in a substantial way to the area's
exi sting agricultural econony; and

"(B) Help maintain agricultural processors and
establi shed farm markets."

Respondent also cites Oregonians in Action v. LCDC, 121

O App 497, 503, 854 P2d 1010, rev den 318 O 170 (1993),
where the court upheld a LCDC periodic review order

rejecting the county's determ nation that farns with annua

Page 12
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gross receipts of at |east $10,000 constitute commerci al
farms and establishing annual gross receipts of $40,000 as
required to constitute a "commer ci al agricultura
enterprise," as that termis defined at OAR 660- 05-005(2).3
Respondent is correct t hat the preservation of
commercial agricultural and forest enterprise is a nmgjor
objective expressed in Goals 3 and 4. That objective is
i mpl enent ed under those goals and their inplenenting rules,
in part, by requiring that new parcels be of sufficient size
to conti nue "commerci al " agricul tural and f orest
enterprises.4 However, the clear bias under Goals 3 and 4
in favor of comercial agricultural and forest enterprises
does not nean the county nmay assune that noncommercial farm
and forest uses are not "uses allowed by the applicable
goal " for which a proposed exception area's suitability nust

be considered in granting an exception. DLCD v. Klamath

County, 16 Or LUBA 23, 28 (1987); DLCD v. Colunbia County,

15 O LUBA 302, 304-05 (1987); 1000 Friends of Oregon .

Dougl as County, 4 Or LUBA 24, 31-32 (1981).

ORS 215.203(2) defines "farm use" as "the -current
enpl oynent of land for the primary purpose of obtaining a

profit in noney by [engaging in certain |isted agricultura

S0AR Chapter 660, Division 5 was repealed August 7, 1993. LCDC s
current Goal 3 rule appears at OAR Chapter 660, Division 33.

40AR 660-33-100 establishes mininum parcel size requirenents for EFU
zoned | ands. OAR 660-06-026 establishes mnimum parcel sizes for forest
| ands.
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activities]." It may be, as respondent argues, that the
county has sone latitude to set a threshold |evel of
profitability for determning when property is properly
viewed as capable of farm use, within the nmeaning of ORS

215.203. See 1000 Friends of Oregon v. Benton County, 32 O

App 413, 428-29, 573 P2d 651 (1978); 1000 Friends of Oregon

v. Douglas County, supra 4 O LUBA at 32.° However, we

reject the county's suggestion that it may establish the
| evel of profitability necessary to qualify as a "farm use,"
as that termis defined by ORS 215.203, at sane |evel that

would qualify a farm use as a comercial agricultural

enterprise. The goals protect and allow farm and forest
uses ot her than commerci al agricul tural and forest
enterprises. DLCD v. Klanmath County, supra; DLCD .

Col umbia County, supra; 1000 Friends of Oregon v. Dougl as

County, supra.

The county here took an inproperly narrow view of "uses
allowed by the applicable goals,” and for that reason the
chal l enged exceptions nust be renmanded. On remand, the
county nust include consideration of noncommercial farm and
forest uses allowed under Goals 3 and 4 in considering the

chal | enged exceptions.

5The county's latitude to legislate on the meaning of the term "farm
use" in a land use regulatory context likely would not carry over to the
property taxation context. See Springer v. LCDC, 111 O App 262, 268-69,
826 P2d 54 (1992); Newconer v. C ackamas County, 92 Or App 174, 181, 758
P2d 369, on reconsideration 94 O App 33 (1988)

Page 14
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Thi s subassi gnnent of error is sustained.®

D. | nadequat e Expl anati on

Finally, petitioners contend the findings adopted by
the county are inadequate to provide the required
expl anation for why the relevant facts found by the county
led it to conclude the adopted exceptions are justified.

Makepeace v. Josephine County, 25 O LUBA 370, 373-74

(1993); DLCD v. Josephine County, 18 Or LUBA 88, 92 (1989);

DLCD v. Douglas County, 17 Or LUBA 466, 471 (1989).

The chal | enged deci sions nust be remanded in any event,
because the county inproperly limted its consideration of
uses allowed under the goals to comercial farm and forest
uses. Therefore, we do not address petitioners' argunents
under this subassignnment of error in detail.

Petitioners are correct that the county may not sinply

identify houses constructed before the statew de planning

6At oral argunent, petitioners suggested that all the uses allowable in
EFU zones under ORS 215.213(1) and (2) and 215.283(1) and (2), including
the listed nonfarm uses, are "uses allowed by the applicable goals" which
nmust be addressed in the county's findings adopting an exception to Goal 3.
However, the question of whether the county nust consider nonfarm uses
al l owabl e under ORS chapter 215 and OAR Chapter 660, Division 33 in
granting an exception to Goal 3 is not raised in the petition for review
Therefore, we do not reach that question. W note that even if the county
were potentially required to <consider suitability for such wuses
OAR 660-04-028(3) provides that in adopting an irrevocably committed
exception "[i]t shall not be required that |ocal governnents denobnstrate
that every use allowed by the applicable goal is 'inpossible ." Ve
under stand OAR 660-04-028(3) to provide that findings adopted in support of
an irrevocably commtted exception need not necessarily specifically
address each and every use potentially allowable under the Goal, at |east
where no specific issue is raised concerning suitability for particular
uses allowed by the goal. More general findings my suffice.

Page 15
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goal s were adopted and existing roads and assune the entire
parcels affected by such devel opnent are physically
devel oped so that they are no |onger available for uses

al l owed under the goals. See Ludwick v. Yamhill County, 11

O LUBA 281, 291 (1984), aff'd 72 O App 224, rev _den 299 O
443 (1985). Such inprovenents may justify a physically
devel oped exception for part or all of the parcel they
occupy. However, the county may not assune such residences
and roads automatically justify a physically devel oped
exception for entire parcels or ownerships.

The county's findings concerning the irrevocably
commtted exception factors are nore | engthy and conme cl oser
to the mark, but suffer from essentially the same defect as
the findings on physical devel opnent. As we recently

explained in 1000 Friends of Oregon v. Colunbia County,

O LUBA _ (LUBA No. 94-037, July 7, 1994), slip op 3-4,
even where the findings adopted in support of an irrevocably
commtted exception address all required factors and are
supported by substantial evidence, "it is still this Board's
responsibility to determ ne whether the findings denonstrate
conpliance with * * * ORS 197.732(1)(b)."

Respondent points out OAR 660-04-000(3) provides, in
part, that "[t]he intent of the exception process is to
permt necessary flexibility in the application of Statew de
Pl anni ng Goal s. " However, the ultimte |egal standard for

an irrevocably commtted exception in ORS 197.732(1)(b),

Page 16
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Goal 2, Part I1I1(b), and OAR 660-04-028(1l) is that "uses
allowed by the applicable goal are inpracticable.” The
i npracticability standard is a demanding one. For this
Board to conclude the county <correctly determned the
di sputed areas are irrevocably commtted to uses not all owed
by Goals 3 and 4, the county nust adopt findings explaining
why its wultimate | egal conclusion of inpracticability
follows from the findings of fact. The specific findings
for Area 1, described and quoted in part supra, as well as
the findings for the remaining areas, fail to explain why
the disputed areas are irrevocably commtted to uses not
allowed by Goals 3 and 4. The specific findings for Area 1
identify the existence of dwellings, roads and communi cation
structures, provide information on parcelization and
ownerships and identify farm and forest uses occurring both
within and next to the exception area. There are no
findings explaining why the factual docunentation provided
supports the wultimte |egal conclusion of irrevocable
commtnment, and it is not obvious to us that it does. A
conclusion that farm and forest uses allowable under Goals 3
and 4 are inpracticable does not necessarily follow fromthe
facts recited in the findings. The findings for the other
areas also fail to provide that explanation at all or do not
adequately do so.

Thi s subassi gnnent of error is sustained.
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Petitioners' first assignnents of error are sustained,
in part.
SECOND AND THI RD ASSI GNVENTS OF ERROR (1000 FRI ENDS)
Petitioners argue the county's decision violates Goals
11 (Public Facilities and Services) and 14 (Urbanization) by
all owi ng potentially urban I evels of residential devel opnent

on rural lands. See 1000 Friends of Oregon v. Curry County,

301 Or 447, 504-11, 724 P2d 268 (1986); Caine v. Tillanook

County, 22 Or LUBA 687 (1992) ; Parmenter v. Wallowa County,

21 Or LUBA 490 (1991); DLCD v. Klamath County, 19 O LUBA

459 (1990); DLCD v. Curry County, 19 O LUBA 249 (1990);

Hammack & Associates, Inc. v. Washington County, 16 Or LUBA

75, 82, 84-85, aff'd 89 Or App 40 (1987).

Respondent first argues petitioners waived this issue
by failing to raise it bel ow. ORS 197.763(1); 197.835(2).
The statutory "raise it or waive it" requirenments apply only
to quasi-judicial |and use proceedings. W seriously doubt
the ordinances challenged in this appeal are correctly
vi ewed as quasi-judicial |and use decisions. However, even
if they are, we agree wth petitioners that petitioner
Fri edman adequately raised the issue bel ow.

Respondent acknow edges an exception may be required to
allow urban |evels of developnent outside urban growth
boundari es (UGBs). However, respondent contends that under
OAR 660-04-010(2) exceptions are "generally not applicable”

to Goal 11. Mor eover, respondent contends that because the
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zoning applied to the subject exception areas inposes a
mninmum | ot size of 10 acres and the chall enged decision
does not purport to allow urban |levels of public facilities,
exceptions to Goals 11 and 14 are not required.

W are inclined to agree with respondent that the 10

acre mninmum |l ot size inposed by the zoning applied to the

di sputed exception areas is sufficient to make the
residenti al devel opnent potentially allowable in the
di sputed exception areas "rural" rather than "urban." See

1000 Friends of Oregon v. LCDC (Curry County), supra, 301 Or

at 504-06 (one house per ten acres assunmed to be rural).
Simlarly, we fail to see how the individual water and sewer
systens that would be required for such devel opnent could
require an exception to Goal 11. However, as petitioners
poi nt out, wunder the AF-10 zoning applied to the disputed
exception areas, resi denti al devel opnent on existing
substandard |ots nuch smaller than 10 acres would be
possi bl e. Several of the disputed exception areas include a
nunber of smaller existing undevel oped |ots or parcels.

We are wunable to determine wth certainty whether
devel opnent under the AF-10 zoning applied to the chall enged
exception areas could, for particular exception areas, allow
residential developnent at a density that would violate
Goal s 11 and 14. Because these ordi nances nust be remanded
in any event, we conclude the county should address this

issue in the first instance.
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The second and third assignments of error are
sust ai ned.

FOURTH ASSI GNMENT OF ERROR (1000 FRI ENDS)

Petitioners contend the | ocal gover nnent record
i ncl udes evidence of the presence of resources protected by
Goal 5 (Open Spaces, Scenic and Hi storic Areas, and Natural
Resour ces) in tw of the disputed exception areas.
Petitioners contend the county should have either applied
Goal 5 to protect those resources or adopted an exception to
Goal 5.

The county responds that under OAR 660-04-010(2)
exceptions to Goal 5 are generally not required, because
t hat goal contains its own procedures for resolving
conflicts between conflicting uses.

Both petitioners and respondent mss the relevant
questi on. If any of the subject exception areas enconpass
lands included on the county's inventory of Goal 5
resources, the county nust address Goal 5 in anmending its
acknowl edged plan and zoning designations for t hose

exception areas. See Urquhart V. Lane Counci l of

Governnments, 80 Or App 176, 721 P2d 870 (1986); Waugh v.

Coos County, 26 Or LUBA 300, 310-12 (1993). On the other

hand, if none of the exceptions areas include land on the
county's acknow edged inventory of Goal 5 resources, Goal 5
need not be applied, and the county need not adopt an

exception to Goal 5. 1d. The challenged decision does not
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di scl ose whether inventoried Goal 5 resources are within the
exception areas. On remand the county nust determ ne
whet her any of the exception areas enconpass | ands included
on its acknow edged Goal 5 inventory, and take appropriate
action once that determ nation is made.

The fourth assignnent of error is sustained.
FI FTH ASSI GNMENT OF ERROR (1000 FRI ENDS)

In their final assignnent of error, petitioners contend
t he chal l enged ordi nances violate LCDC s urban reserve rule,
whi ch prohibits conprehensive plan and |and use regul ati on
amendnents that increase residential density beyond that
allowed prior to April 1992, within two mles of certain
UGBS. OAR 660-21-100(1); 660-21-080(3). Petitioners
contend Area 31/34 is within two mles of the Newoberg UGB.

Respondent <cites testinony in the record suggesting
Area 31/34 is not within two mles of the Newberg UGB.
Respondent may be correct, but neither the findings nor the
evidence in the record allow us to resolve this issue.
Because the challenged ordi nances nust be remanded in any
event, the county should make the required determ nation on
remand.

The fifth assignnent of error is sustained.

The county's deci sions are renmanded.
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