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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
DAVI D LAI NE,
Petitioner,
and

LUBA No. 94-053
JAMES W WATTS,

N N N N N N N N

FI NAL OPI NI ON
| nt ervenor-Petitioner, ) AND

ORDER
VS.

CI TY OF ROCKAVAY BEACH,

N N N N N N

Respondent .

Appeal from City of Rockaway Beach

David Laine, Rockaway Beach, filed a petition for
review and argued on his own behal f.

James W Watts, Rockaway Beach, filed a petition for
review and argued on his own behal f.

No appearance by respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 07/ 08/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a city decision approving a
conditional use permt authorizing the construction of seven
single famly dwellings.
MOTI ON TO | NTERVENE

James W WAtts noves to intervene on the side of
petitioner in this appeal proceeding. There is no objection
to the nmotion, and it is all owed.
FACTS

This is the second tinme a city decision approving the

proposal has been appealed to this Board. In Laine v. City

of Rockaway Beach, 26 Or LUBA 417, 418 (1993) (Laine 1), we

stated the followi ng rel evant facts:

"A portion of the subject property 1is zoned
Waterfront Devel opnent (WD), and another portion
of the property is zoned Special Area Wtl ands
(SA) . The applicant bel ow requested approval for
the construction of eight dwellings on the subject
property. The planning conm ssion approved seven

of the requested eight dwellings. Petitioner
appeal ed the planning comm ssion's decision to the
city council. City council approved the planning

comm ssion decision, and this appeal followed."
(Footnote onmtted.)

We remanded the decision challenged in Laine | because
it failed to identify applicable standards and explain how
t he proposal satisfies those standards. On remand, the city
conducted no further hearings and accepted no new evi dence.
I nstead, the city adopted the challenged decision. Thi s

appeal foll owed.
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ASSI GNVENTS OF ERROR

A. Petitioner

Petitioner contends the city's notices of the public
hearings | eading to the decision challenged in Laine | were
the only public notices the city provided regarding the
pr oposal . VWile the city's notices identified sone
applicable standards, petitioner argues the ~city never
conducted a public hearing preceded by a notice identifying
three standards that the chall enged decision applies to the
proposal -- Rockaway Beach Zoning Ordi nance (RBzZO) 3.070(3),
3.080 and 4.041. As we understand it, petitioner contends
the city erred by failing to provide a notice of a public
hearing identifying RBzZO 3.070(3), 3.080 and 4.041 as
appl i cabl e standards and, therefore, prejudiced petitioner's
substantial rights by denying himan opportunity to be heard
concerning those standards.

ORS 197.763(3)(b) and (5)(a) require the city to
provi de notice of the standards applicable to an application
for a quasi-judicial land use decision, prior to its hearing
on such an application. This case is sonewhat simlar to

Bradbury v. City of |ndependence, 22 O LUBA 398, 401-03

(1991), in the sense that the first tinme the city provided
notice of certain standards it applied to the subject
application was in the challenged decision. This deficiency
means the city is required to (1) provide notice of a public

hearing, identifying RBZO 3.070(3), 3.080 and 4.041 as
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applicable standards; and (2) conduct a public hearing to
give interested persons a reasonable opportunity to be heard

concerning those standards. Bradbury, supra.

Petitioner's second, third and fourth "subassignnents”
of error concern specific procedural deficiencies in the
conduct of the public hearing leading to the decision
challenged in Laine | and the mayor's participation during
t hose proceedi ngs. These argunents were not, but could have
been, included in the Laine | petition for review and were
not addressed in our decision in Laine |. Ther ef or e,
petitioner is barred from raising those issues here. Ml

Creek G en Protection Assoc. v. Umtilla County, 88 O

App 522, 746 P2d 728 (1987).

Petitioner Laine's first subassignnent of error is
sustained. Petitioner Laine's other subassignnents of error
are deni ed.

B. | nt er venor

I ntervenor argues the city failed to address a rel evant
standard in the challenged decision. Specifically,
intervenor argues the city failed to address Conprehensive
Plan Map seven, note three, concerning construction
limtations on the subject property.

Comprehensive Plan Map seven, note three, appears to
contain a standard applicable to the proposal. The city
must either explain in the challenged decision why that

standard is inapplicable to the proposal or is satisfied by
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it. This Board may not nmake such determ nations for the
city. Weks v. City of Tillanmook, 117 O App 449, 454, 844
P2d 914 (1992).

Simlarly, intervenor argues the proposal is subject to
the city's Planned Unit Devel opnent (PUD) ordinance.!?

We cannot determ ne the applicability of the city's PUD

provisions in the first instance. It is the city's
responsibility to explain why its PUD ordinance is
i napplicable or is satisfied by the proposal. Weks, supra.

| ntervenor's assignnments of error are sustained.

The city's decision is remanded.

IWwe stated in Laine | that the decision in that case did not identify
the portions of the subject property zoned WD or SA, and did not identify
the ampunt of property that was subject to the proposal. We noted in
Laine I, supra, 26 O LUBA at 418 n 1, that the decision suggested the
proposed devel opnent woul d occur on seven 3,500 square foot lots, but that
another part of the decision stated the proposed devel opnent would be
"clustered."
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