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CLACKAMAS COUNTY,
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PARKER- NORTHWEST PAVI NG CO. , )

ESTACADA ROCK PRODUCTS, | NC., )
PORTER W YETT CO., MI. HOOD ROCK )
PRODUCTS, TI GARD SAND & GRAVEL )
CO., INC., and OREGON CONCRETE & )
AGGREGATE PRODUCERS ASSOCI ATI ON, )
| NC. , )
)
| nt ervenor s- Respondent . )

Appeal from Cl ackamas County.

Edward J. Sullivan and Daniel H Kearns, Portland,
filed a petition for review Wth them on the brief was
Preston Gates & Ellis. Edward J. Sullivan argued on behal f
of petitioner WIIliams.

John Torgeson and Sande Torgeson, Canby, filed a
petition for review and argued on their own behal f.

Hazel Stevens, Eagle Creek, filed a petition for
revi ew,

Jacqueline A Tonmas, Estacada, filed a petition for
review and argued on behalf of intervenor-petitioner Viola-
Fischer's MI1l CPO

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed a response brief and argued on behalf of
respondent.

Frank M Parisi and Peter Livingston, Portland, filed a

response brief. Wth them on the brief was Lane Powell
Spears Lubersky. Peter Livingston argued on behalf of
i ntervenors-respondent Parker-Northwest Paving Co., Estacada
Rock Products, 1Inc., and Oregon Concrete & Aggregate

Pr oducers Associ ation, |nc.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

AFFIRVED  (LUBA No. 93-046) 08/ 11/ 94
DI SM SSED (LUBA No. 93-058)
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1 You are entitled to judicial review of this Order.
2 Judicial review is governed by the provisions of ORS
3 197.850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

The challenged decision anends Cl ackanmas County
Conprehensive Plan (plan) and Zoning and Devel opnent
Ordi nance (ZDO) provisions related to mneral and aggregate
resources.

MOTI ONS TO | NTERVENE

Hazel Stevens and Viola-Fischer's MII CPO (Community
Pl anning Organi zation) nove to intervene on the side of
petitioners in this appeal pr oceedi ng. There is no
opposition to the notions, and they are all owed.

Par ker - Nort hwest Paving Co., Estacada Rock Products,
Inc., Porter W Yett Co., M. Hood Rock Products, Tigard
Sand & Gravel Co., Inc., and Oregon Concrete & Aggregate
Producers Association, Inc. nove to intervene on the side of
respondent in this appeal proceedi ng. There is no
opposition to the notions, and they are all owed.

FACTS
The followng facts are taken from page 2 of the

county's notion to dism ss:

"Cl ackamas County received its periodic review
notice in Novenmber, 1987. The County submtted
its proposed final periodic review order to the
Departnment of Land Conservation and Devel opnent
[(DLCD)] in Decenmber, 1989. That proposed order
included only a brief reference to mneral and

aggregate resources. DLCD * * * directed that
further work be done. The County proceeded to
revise its Plan and ZDO in this and nunerous other
ar eas. In March, 1992, the County provided DLCD

with a specific work program for mneral and
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aggregate resources. [DLCD] approved the work
program giving the County wuntil April, 1993 to
conplete periodic review Pursuant to the work
program the County held public hearings and
adopted the challenged Plan and ZDO amendnents in
February, 1993. In the County Planning Director's
March 24, 1994, wupdate letter, this action was
reported to DLCD, along with further plans for
i mpl enentation of Goal 5." (Exhibit citations
omtted.)

PETI TI ONERS TORGESON' S STANDI NG TO APPEAL

Petitioners Torgeson did not appear during the | ocal
proceedings leading to the adoption of the challenged
deci si on. Therefore, the county argues, petitioners
Torgeson |ack standing to appeal the challenged deci sion.
ORS 197.830(2) (b).

The chal | enged deci si on IS a | egi sl ative,
post acknow edgnment plan and |and use regul ation anmendnent.
Therefore, there was no right to individual notice of a
public hearing or right to request a public hearing such
that the county's failure to provide such individual witten
notice woul d excuse petitioners Torgeson's failure to appear

bel ow. Flowers v. Klamath County, 98 O App 384, 389,

780 P2d 227, rev den 308 Or 74 (1989). Under the statutes
in effect in 1989,1 plan and | and use regul ati on anmendnents
submtted to DLCD as part of periodic review were adopted
t hrough the postacknow edgnment anmendnent process under ORS

197.610 to 197.625. Petitioners Torgeson nmay be excused

IWe expl ain bel ow why the 1989 statutory provisions apply.
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from failing to appear during the |ocal proceedings if
either (1) they requested, in witing, notice of the
chal | enged deci sion under ORS 197.615(2)(a) and such notice
was not mailed to them nore than 21 days before they filed
their notice of intent to appeal (ORS 197.830(8)); (2) the
notice of the proposed anendnent given under ORS 197.610 did
not reasonably describe the nature of the | ocal governnent's
final decision (ORS 197.620(2)); or (3) the published notice
of the county's public hearing did not reasonably describe
t he chall enged decision (ORS 197.830(3)).

The Torgesons did not request, in witing, notice of
t he chall enged deci sion. The Torgesons do not argue that
the notice provided by the DLCD director under ORS 197.610
was | nadequate. Further, the county notice of public
hearing did adequately describe the chall enged decision.
Ther ef or e, no exception applies to excuse petitioners
Tor geson from failing to appear during the | ocal
proceedi ngs. Petitioners Torgeson |ack standing, and their
appeal is dism ssed.
MOTI ON TO DI SM SS

The county noves to dismss this appeal, arguing the
i ssues on appeal are subject to review by DLCD as part of
periodic review and, therefore, are excluded from LUBA s
scope of review

A. Backgr ound

An assortnment of statutes affect this Board's authority
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over matters subject to periodic review We explain the
rel evant | aw bel ow.

In 1989, the statutory provisions excluding mtters
subject to DLCD s periodic review authority from LUBA's
jurisdiction stated in a relatively straightforward manner
that LUBA's jurisdiction "does not include those matters
over which [DLCD] has review authority wunder * * *
ORS 197.640 to 197.650."2 At that time, ORS 197.640 to
197.647 were the statutory provisions governing DLCD s
periodic review of local plans and |and use regul ations.3
However, in 1991, ORS 197.640 to 197.647 were repeal ed and
replaced by a new periodic review process, codified at ORS
197.628 to 197.646.4 O Laws 1991, ch 612, 88 2-7. Oregon
Laws 1991, chapter 612, section 8 allowed |ocal governnents
that had previously submtted a proposed periodic review
order to DLCD to "conplete periodic review under the

exi sting process or the periodic review process set forth in

2ln 1989, LUBA also had authority to defer its review of a decision
subj ect to periodic review until periodic review was conpleted.
ORS 197.840(1)(a)(B)(1989).

SORS 197.649 authorized LCDC to establish fees for notices given
pursuant to the postacknow edgment amendment and periodic review statutes.
ORS 197. 650 governed the appeal of all types of LCDC orders to the court of
appeal s.

4The legislature added the new periodic review provisions to
ORS Chapter 197. However, i ndi vi dual section nunber s wi t hin
ORS Chapter 197 were not assigned by the legislature, but rather by the
conpi | er.
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this act."> There is no dispute that in this case, the
county submtted a proposed periodic review order pursuant
to the 1989 process prior to the enactnent of the 1991
legislation, and is still engaged in periodic review.

LUBA' s authority to review matters subject to periodic
review was affected by the statutory netanorphosis of the
periodic review process. As stated above, in 1989 LUBA
| acked authority over matters subject to periodic review
under ORS 197.640 to 197.647. ORS 197.825(2) (1989).
However, notwi thstanding that the 1989 periodic review
process codified at ORS 197.640 to 197.647 was repeal ed by
the legislature in 1991, the reference in ORS 197.825(2)(c),
to matters over which DLCD has review authority under "ORS
197.640 to 197. 650" being excluded from LUBA s jurisdiction,
was not changed by the |egislature. Because the periodic
review provisions fornerly codified at ORS 197.640 to
197.647 were replaced with new periodic review provisions
codified at ORS 197.628 to 197.644, it is unclear whether
matters subject to periodic review under the 1991 periodic

review process are excluded from LUBA's jurisdiction.® In

SUnder ORS 197.640(5)(1989), a local government initiated the |ocal
periodic review proceedi ngs by submtted to DLCD a proposed periodic review
order at |east 90 days before the final |ocal hearing on that proposed
periodi c revi ew order.

6ne of the new periodic review provisions enacted in 1991 provides that
LCDC has exclusive jurisdiction to review "the evaluation, work program and
conpleted work program tasks as set forth [in the new periodic review
statutes.]" ORS 197.644(2)(1991).
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addition, LUBA s authority to defer its review while a
decision is subject to periodic review was repealed by the
| egi slature in 1991. O Laws 1991, ch 612, § 19. Thi s
contributes to the lack of clarity concerning the
| egislature's intention regarding LUBA's review of |[ocal
gover nnent deci sions subject to periodic review.

In an apparent attenpt to make the codified text of
ORS 197.825(2)(c)(1991) consistent with the 1991 repeal of
ORS 197.640 to 197.647, the conpiler of the ORS changed the

codified text to read that LUBA's jurisdiction:

"Does not include matters over which [DLCD] has
review authority wunder ORS * * * 197.649 and
197.650." (Enphasis supplied.)

However, this only made matters nore confusing. As not ed
above, ORS 197.649 relates to LCDC notice fees and ORS
197.650 relates to appeals of LCDC orders to the court of
appeal s.

B. Anal ysi s

The county and intervenors-respondent contend LUBA
| acks jurisdiction over the challenged decision because it
i nvol ves 1ssues subject to periodic review Petitioners
argue LUBA has jurisdiction over the chall enged deci sion,
regardl ess of the fact that issues raised in this appeal may
al so be subject to periodic review Both sides present
| egal |y pl ausi bl e argunent s concer ni ng t he Board's
jurisdiction over matters subject to periodic review under

t he above descri bed statutory provisions.
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This Board is bound by the statutes as the |egislature
adopted them not as they are changed by the conpiler. I n
addi ti on, because the issue here concerns our jurisdiction,
the applicable statutory provisions are those in effect in
March, 1993, when the notices of intent to appeal were filed

in this case. See Warren v. City of Aurora, 23 O LUBA 507,

509 (1992).

The statutes in effect at the tinme the notices of
intent to appeal were filed with this Board are the 1991
statutory provisions. Under the 1991 statutory provisions,
Cl ackamas County had the power to elect to proceed under the
1989 periodic review process.’ There is no dispute that
Cl ackamas County made such an election. Therefore, while it
is not clear, we conclude the Board's review is governed by
the statutes in effect in 1989, including the 1989 statutory
provi si ons concerning the Board's jurisdiction.

In 1989, mtters subject to periodic review were
excl uded from this Board's jurisdiction. Under
ORS 197.640(3)(1989), matters subject to periodic review

i ncluded a determ nati on of whet her:

"[p]reviously acknow edged provisions of t he
conprehensive plan or land use regul ati ons do not
conply with t he [ St at ewi de Pl anni ng Goal s
(goal s),] because of goals subsequently adopted or

"The 1991 statutory provisions authorizing |ocal governnents to elect to
use the 1989 periodic review process "sunsetted" on Decenber 31, 1993,
after the notice of intent to appeal initiating this appeal proceeding was
filed. O Laws 1993, ch 435.
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statewide land wuse policies adopted as rules
interpreting goals."

This has been interpreted to nmean that where a plan or |and
use regul ati on amendnent is subject to periodic review, DLCD
has review authority over matters concerning the amendnent's

conpliance with the statew de planning goals.® 1000 Friends

of Oregon v. City of Troutdale, 23 Or LUBA 219 (1992).

Al'l of intervenor-petitioner Viola-Fischer's MIIl CPO s
assignments of error; all of intervenor-petitioner Stevens
assignments of error, except for subassignnment (A) of the
first assi gnment; and al | of petitioner WIlians'
assignnments of error, except for the fifth assignnment,
contend the challenged decision fails to conmply with the
goal s or wunanended portions of the county's conprehensive
plan related to goal conpliance issues. Therefore, we do
not consider those issues. However, because we have
jurisdiction to review petitioner Wllianms' fifth assignment
of error and subassignment (A) of intervenor-petitioner
Steven's first assignnment of error, the notion to dismss is
deni ed.

FI FTH ASSI GNMENT OF ERROR (W LLI AMS)

"The county acted inconsistent[ly] wth * * *
state statutes governing l|land use and mning by
i nproperly defining the term '"mning" to exclude

8Through Goal 2 (Land Use Planning), DLCD has authority to assure as
part of the periodic review process that plan and |and use regulation
anmendnents are consistent with other, portions of the plan and |and use
regul ati ons.
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certain activities."9

The portion of the challenged decision creating the
M neral and Aggregate Resources Zoning District, proposed
ZDO 708.02(A), excludes certain activities from the county
definition of "mning," as foll ows:

"M ning does not include excavation or grading
conducted in the process of farmng, forestry or
cenetery operations or other onsite construction
when no nore than 5000 cubic yards of such
materials are renoved from the property for
conpensati on. Mning also does not include
renoval of nore than 5000 cubic yards of such
m nerals from the property for conpensation when
the construction activities are authorized by a
building permt."

In other words, mning that occurs in the process of
farm ng, forestry or cenetery operations or "other onsite
construction,” on land zoned M neral and Aggregate
Resources, where no nore than 5,000 cubic yards are renoved
for conpensation, is not considered n ning.

Petitioner WIllians contends excluding these activities
from the county definition of mning is inconsistent with

ORS 215. 298, which provides:

"(1) For purposes of ORS * * * 215 283(2)
[regarding m ning on |and zoned for exclusive

9ne of  petitioner's contentions is the «challenged decision is
i nconsistent with ORS 517.750 to 517.900. However, our review does not
include the alleged violation of ORS 517.750 to 517.900 because these
statutes nust be addressed as part of the Goal 5 (Open Spaces, Scenic and
Hi storic Ar eas and Nat ur al Resour ces) conpl i ance process.
OAR 660-16-030(1). Therefore, the determ nation of whether the chall enged
decision is consistent with ORS 517.750 to 517.900 is a matter subject to
DLCD s periodic review.
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34 zoned for

"(2)

"(3)

farm use] a land use permt is required for
mning nmre than 1,000 cubic yards of
material or excavation preparatory to mning
of a surface area of nore than one acre. A
county may set standards for a |ower volune
or smaller surface area than set forth in
this section.

A permt for mning of aggregate shall be
issued only for a site included on an
acknow edged conprehensive pl an.

For purposes of ORS * * * 215.283(2) and this
section '"mning' includes all or any part of
the process of mning by the renoval of
overburden and the extraction of natural
m ner al deposits thereby exposed by any
met hod including open-pit mning operations,
auger mning operations, processing, surface
i npacts of wunderground m ning, production of
surface mning refuse and the construction of
adj acent off-site borrow pits except those
construct ed for use as access roads.
"M ning" does not include excavations of
sand, gravel, <clay, rock or other simlar
mat eri als conducted by a | andowner or tenant
on the | andowner or tenant's property for the
primary pur pose of reconstruction or
mai nt enance of access roads and excavation or
gradi ng operations conducted in the process
of farmng or cenetery operations, onsite
r oad construction or ot her onsite
construction or nonsurf ace I mpact s of
under ground ni nes."

ORS 215.298 relates only to mning activities on

exclusive farm use. As we understand it,

| and

t he

35 challenged exclusion fromthe definition of "m ning" applies

36 only to activities on land within the challenged M nera

37 Aggregate Resources zoning district. Petitioner does

38 argue that this zoning district is an exclusive farm

39 zone,
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definitions in ORS 215.298 do not apply, and provide no
basis for reversal or remand of the chall enged deci sion.

Petitioner WIlliams' fifth assignment of error is
deni ed.

FI RST ASSI GNMENT OF ERROR (| NTERVENOR- PETI TI ONER
STEVENS)

As we understand it, under subassi gnment (A,
intervenor-petitioner Stevens alleges the county failed to
provi de adequate witten notice of the I|ocal proceedings
| eading to the adoption of the challenged decision, as well
as of the challenged decision itself. [Intervenor-petitioner
St evens' argunents in this regard are based on ZDO
requirenments for notice of county "adm nistrative actions."”
However, as stated above, the challenged decision is not a
county adm nistrative decision, but rather a legislative
deci si on. Therefore, this assignnent of error provides no
basis for reversal or remand of the chall enged deci sion.

| ntervenor-petitioner Stevens' subassignnent (A) of the
first assignnent of error, is denied.

The county's decision is affirmed.
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