©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JEAN MELTON, F. ROBERT W LKI E,

)

and C. P. BROWN, )
)
Petitioners, )
)
Vs. )
)

CITY OF COTTAGE GROVE, )
) LUBA No. 94-055
Respondent , )
)
and )
)
WAL- MART STORES, | NC., )
)

| nt ervenor - Respondent . )
) FI NAL OPI NI ON
AND ORDER

DEPARTMENT OF LAND CONSERVATI ON
AND DEVELOPMENT,

Petitioner,
VS.
CITY OF COTTAGE GROVE, LUBA No. 94-061
Respondent ,

and

WAL- MART STORES, | NC.,

N N N N N N N N N N N N N N N N

| nt er venor - Respondent . )

Appeal from City of Cottage G ove.

Douglas M DuPriest, Eugene, filed a petition for
review and argued on behalf of petitioners Mlton et al.
Wth himon the brief was Hutchinson, Anderson, Cox & Coons.
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Jane Ard, Assistant Attorney General, Salem filed a
petition for review and argued on behalf of petitioner
Departnment of Land Conservation and Devel opnment. Wth her
on the brief were Theodore R Kul ongoski, Attorney General
Thomas A. Bal ner, Deputy Attorney GCeneral; and Virginia L.
Li nder, Solicitor GCeneral.

Gary R Ackley, Cottage Grove, filed a response brief
and argued on behal f of respondent.

Allen L. Johnson, Eugene, filed a response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Johnson & Kl oos.

SHERTON, Referee; HOLSTUN, Referee, participated in the
deci si on.

REMANDED 09/ 01/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal an ordinance amending the City of
Cottage G ove Zoning Ordinance (C&ZO by adding, wth
certain |imtations, "interstate-oriented mjor retail
facility" to the list of uses permtted in the Comrercial
Tourist (CT) zone. CG&ZO 18.28.020(V).
MOTI ON TO | NTERVENE

Wal -Mart Stores, Inc., nmoves to intervene in this
proceeding on the side of respondent. There is no
opposition to the nmotion, and it is allowed.
FACTS

CGZO 18.28.020 lists the "[p]lermtted buildings and
uses" in the CT zone. These uses include various types of
shops; notels and hotels; bus and railroad stations;
restaurants, taverns and bars; nuseuns; recreation clubs;
legitinmate theaters and studios; and travel agencies.
CGZO 18. 28.020(A) through (T). Prior to the challenged
decision, the final entry on the list of uses permtted in

the CT zone was:

"Tourist and highway oriented services simlar to
t he above." CGZO 18.28.020(V)

In Loud v. City of Cottage Grove, 26 Or LUBA 152 (1993), we

remanded a city decision interpreting the above quoted
version of CGZO 18.28.020(V), and certain other CG&GZO

provi sions, as permtting general retail shopping centers in
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the CT zone.
Shortly after our decision in Loud, the city council

received a petition with some 700 signatures requesting that

CG&ZO 18. 28. 020( V) be anmended to permt an
interstate-oriented major retail facility, subj ect to
certain limtations on the size and |ocation of such

facility. The city council thereafter initiated a CGZO t ext
amendnment proceedi ng.

After a public hearing, the planning conm ssion
reconmmended adoption of an anmendnent to CGZO 18.28.020(UV)
simlar, but not identical to, the anmendnent proposed by
petition. After additional public hearings, the city
counci| adopted an ordi nance anending CGZO 18.28.020(U) to
include the followng on the list of uses permtted in the

CT zone:

"Tourist and highway oriented services simlar to
t he above, i ncl udi ng not nor e t han one
interstate-oriented maj or retail facility
consisting of a retail or discount retail center
| ocated on a site of 10 to 20 acres zoned CT and
not CT/L[Y within 1/4 nmile of the North 1-5
i nterchange, subject to special conditions upon
site review and occupancy as set forth in the
findi ngs adopted in support of [this ordinance]."?

1The Limited Commercial Tourist (CT/L) district is a separate zoning
district. CGZO Chapter 18.29.

2The chall enged decision finds, and the parties do not dispute, that
there is currently only one CT-zoned site in the city that could satisfy
t he requi renents of t he chal | enged amendnment for siting an
interstate-oriented nmjor retail center (Wodard site). Record 53. A
Wal - Mart store has been proposed for this site in the past. Sonme of the
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Record 17.

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR ( DLCD)
THI RD ASSI GNMENT OF ERROR ( MELTON)

Petitioners contend the challenged decision fails to
conply wth various provisions of the Transportation
Planning Rule (TPR), OAR Chapter 660, Division 12, which
i mpl emrents statew de Planning Goal 12 (Transportation).3

A. Scope of Review

The challenged decision is a postacknow edgnent | and
use regul ati on amendnent. ORS 197.835(5)(b) provides LUBA
shall reverse or remand an anendnment to a |and use
regulation if:

"The conprehensive plan does not contain specific
policies or other provisions which provide the
basis for the regulation, and the regulation is
not in conpliance with the statew de planning
goal s. "

The city and intervenor-respondent (respondents) argue
that the city's obligation to conply with the TPR derives
fromits obligation under ORS 197.175(2)(a) and Goal 2 (Land
Use Planning) to conply with the statew de planning goals

(goals) in anmending its |and use regul ations. Respondent s

parties' arguments concerning the adequacy of the city's findings and
evidentiary support relate specifically to the Wodard site.

3petitioners Melton's third assignnment of error also alleges a violation

of Goal 12 itself. However, the argunent under this assignnment does not
allege any separate basis for finding a Goal 12 violation, other than
violations of the TPR Therefore, we do not consider petitioners'

all egation of a Goal 12 violation further
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therefore contend that wunder the above quoted statutory
provision, this Board may reverse or remand the chall enged
decision for failure to conply with the TPRonly if the City
of Cottage Grove Conprehensive Plan (plan) does not contain
specific provisions which provide the basis for the
chal | enged anendnent. Respondents argue the follow ng plan

provi si ons provide such a basis:

(1) A Conmmunity Devel opment Econony Goal to
"continue to provide for tourist-oriented
devel opnent." Record 1403.

(2) A table indicating the CT zone inplenents the
Tour i st Commer ci al pl an desi gnati on
Record 1453.

(3) A statenment in the introduction to the plan
t hat t he pl an map IS "a graphic
representation of the goals, objectives and
reconmmendat i ons appl i ed to current and
projected | and use needs."” Record 1400.

(4) The plan map's designation of certain |ands
as Tourist Commerci al .

In this case, the plan provisions cited by respondents
do not specifically refer to "interstate-oriented mgjor
retail facilities,” or any type of retail facilities.
Further, a large nunber of different C&GZO anmendments could
be consistent with the plan provisions cited by respondents.
The provisions cited by respondents are not the type of
"specific" provisions, providing a basis for the specific
| and wuse regulation anendnent appealed here, to which

ORS 197.835(5)(b) refers. See Ransey v. City of Portland,

23 O LUBA 291, 299-300, aff'd 115 O App 20 (1992).
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Consequently, we are required to reverse or remand the
chall enged decision if it fails to conply with applicable
provi si ons of the TPR.

B. OAR 660-12-045(2) and (3)

Petitioners MIlton contend the challenged anmendnment
does not conply wth the requirenments for |and use
regul ati ons set out in OAR 660-12-045(2) and (3).

Under the TPR, transportation planning is divided into
two phases -- (1) adoption of transportation system plans
(TSPs), and (2) transportation project devel opnent. Bicycle
Transportation Alliance v. Washington Co., 26 O LUBA 265

274 (1993), rev'd on other grounds 127 O App 312, on

reconsideration 129 Or App 98 (1994). Under OAR 660-12-015,

coordi nated state, regional and |ocal TSPs, as specified in
OAR 660-12-020, are required. In addi ti on,
OAR 660-12-045(1) requires local governnments to anend their
| and use regulations to inplenment the applicable TSPs. The
requi rements for such |ocal inplenmenting regulations are set
out in OAR 660-12-045(2) to (6).

The deadlines for adoption of regional and |ocal TSPs
have not yet passed. OAR 660-12-055(1) and (2). Furt her,
there is no dispute that the city has not yet adopted a TSP.
Record 29. Consequent |y t he requirements of
OAR 660-12-045(2) and (3) for regulations inplenmenting TSPs
are applicable here only if some other provision of the TPR

made those sections applicable to the city on WMarch 14,
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1994, when the chall enged deci sion was adopted. The parties
do not identify any such provision, and we are aware of
none.4 W therefore conclude OAR 660-12-045(2) and (3) are
i napplicable to the chall enged deci sion.

Thi s subassi gnnent of error is denied.

C. OAR 660-12-060(1) and (2)

OAR 660-12-060(1) provi des t hat amendnment s to
acknowl edged land wuse regulations "which significantly
af f ect a transportation facility" nmust neet certain
standards set out in that section. OAR 660-12-060(2) states
a | and use regul ation "significantly affects a
transportation facility" if it:

"(a) Changes the functional classification of an
exi sting or planned transportation facility.

"(b) Changes standards inplenenting a functional
classification system

"(c) Allows types or levels of land uses which
would result in levels of travel or access
which are inconsistent with the functional
classification of a transportation facility;
or

"(d) Would reduce the level of service of J[a
transportation] facility below the m ninmum
acceptable level identified in the TSP."
(Enphases added.)

40AR 660- 12- 055( 3) requires cities in non- Metropol itan Pl anni ng
Organi zation (non-MPO) urban areas with popul ations of 25,000 or nore to
adopt the land use regul ation amendnents required by OAR 660-12-045(3) hy
Novenber 8, 1993. We have no know edge of whether the city is within a
non- MPO ur ban area. However, it appears fromthe popul ation section of the
plan that the population within the city's UGB is well under 25,000 and,
therefore, this provision of OAR 660-12-055(3) does not apply here.
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OAR 660-12-060 became applicable to I and use regul ati on
amendnents upon its adoption. Thus, OAR 660-12-060(1)
applies here if the challenged anmendnent "significantly
affects a transportation facility."” A land use regul ation
"significantly affects a transportation facility” if it does
any one of the four things set out in OAR 660-12-060(2)(a)
to (d). The chal | enged decision includes findings that the
proposed anendnent does not do any of these four things
Petitioners challenge the city's findings only with regard
to OAR 660-12-060(2)(c).

The Wbodard site, the only CT-zoned site which m ght
satisfy the requirenents of the challenged anendnment, is
| ocated sout heast of the interchange between |-5 and Row
Ri ver Road (the only I-5 interchange within city limts), on
the south side of Row River Road. The chal |l enged deci sion
i ncludes the follow ng findings addressing the requirenents

of OAR 660-12-060(2)(c) with regard to Row River Road and

| -5:
"Row River Road ** * s classified as a 'M nor
Arterial," with a planned right-of-way of 80 feet.
* ok The definitions section of the Roads

Chapter of the Lane County Code (LC 15.010(3))
defines a "M nor Arterial' as

"TA road whi ch provi des for
intracommunity traffic and serves as a
direct connection from comunities to
principal arterials.'

"Under the Lane Code, -5 is a 'principal
arterial,' defined at LC 15.010(3) as
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RO O~ OU A WN PR

I

PRRPRRRPRR
©CO~NOUAWN

20
21
22
23
24
25
26
27

28

29
30
31
32
33
34
35
36
37
38
39
40
41
42

Page 10

""A road which provides for through
traffic bet ween maj or centers of
activity in the wurban, suburban, and
rural areas.’

"Row River Road provides for i ntracommunity
traffic circulation within the Cottage G ove urban
ar ea. It serves as a direct connection from the
community to [I1-5]. -5 in turn provides for

t hrough traffic between urban areas (major centers
of activity) in the wurban, suburban, and rural
areas of the West Coast of the United States.

"Row River Road provides for through traffic to
and from the commerci al and tourist-comercia

areas east of 1-5, including car dealerships, a
golf course, the airport, the Village G een
rest aur ant and residenti al conpl ex, and the

tourist-commercial site next to the Village G een
which is the probable site of any proposed retai
center authorized by [this] anmendnent.

"The use authorized by [this] amendment wll be
fully consistent with the designated uses of these
transportation facilities. Tourists, the notoring
public, and other travelers will use Row River
Road to get to and from the site from I-5 and
other parts of the comunity. The type and | eve

of uses authorized will thus be consistent wth
the functional classification of these facilities.

"x % *x * %

Rk Al t hough the studies recognize the
potential for a drop in level of service at the
North [I-5 interchange] ranmp unless a traffic
signal and eastbound turn lane [are] installed,
neither study predicts that the usage generated by
[an interstate-oriented major retail facility] at
the Wodard site would result in wusage of or
i npact upon Row River Road inconsistent with its
status as a collector, in usage of or inpact on
-5 inconsistent with its status as an interstate
hi ghway, or in usage of or inpact on any other
transportation facility inconsistent wth that
facility's functional classification. * * *  The
record anply shows that the inpacts of the
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aut horized uses alone, as limted, are not
significant, and that, even if they were
significant, the necessary mtigating safeguards
are in place."” (Enphasis added.) Record 30-31

Petitioners do not explain why the above findings fai
to establish the challenged anendnment wll not result in
"l evels of travel or access" inconsistent wth the

functional classifications of Row River Road and [-5 as a

m nor arterial and principal arterial, respectively.
Rat her, petitioners point to findings that the uses all owed

by the anmendnent m ght decrease the |evel of service at the

north ranmp of the I-5 interchange unless certain conditions
are inposed, but do not explain why this neans that the
"l evel of travel or access” will be "inconsistent with the
functional classification of" Row River Road or |[|-5, as
provided in OAR 660-12-060(2)(c).> W therefore sustain the
city's determ nation that the amendnent does not allow types
or levels of land uses resulting in "levels of travel or
access * * * jnconsistent with the functional classification

of Row River Road and 1-5 and, t her ef or e, does not

"significantly affect"” these transportation facilities.®6

5The only reference to i npact s on "levels of service" in
OAR 660-12-060(2) is in subsection (d). However, OAR 660-12-060(2)(d)
applies only to mniml acceptable levels of service "identified in the
TSP." As noted above, the city has not yet adopted a TSP.

6Petitioner DLCD goes on to contend that with regard to mitigation of
i mpacts on Row River Road and I|-5, the conditions inposed by the city do
not satisfy t he requi renents of OAR 660-12-060(1). However,
OAR 660-12-060(1) does not require a local governnent to "assure the
allowed |and uses are consistent with the identified function, capacity,

Page 11



© 00 ~N oo o b~ w NP

N NN NN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

However, petitioners Melton also argue the findings
"fail to address the inpacts on Thornton Road (to the East),
Whi t eaker Avenue or Msby Road (to the South) or Gateway
Boul evard (to the West)." Petition for Review (Melton) 22.
Petitioners do not contend they introduced evidence bel ow
concerning the issue of inpacts of the proposed amendnent on
t hese roads. Further, petitioners do not explain in their
brief why the chall enged anendment m ght result in |evels of
travel or access inconsistent with these roads' functiona
classifications or why these particular roads wll be
affected by the anmendnent. Petitioners do, however, cite a
map in the record showing the |ocation of these and other
roads, the Wodard site and the -5 i nt er change.
Record 1469. This map indicates the Wodard site has direct
access onto both Row Ri ver Road and Thornt on Road.

That the record shows the Wodard site has direct
access onto Thornton Road is a sufficient basis for
requiring t he city's determ nati on under
OAR 660-12-060(2)(c), that the anendnent does not allow

types or levels of land uses resulting in "levels of travel

or access ok X I nconsi st ent with t he functi ona
classification of a transportation facility," to include
consi derati on of inpacts on Thornton Road. However, in the

absence of testinony below focused on the inpacts of the

and level of service of the [transportation] facility" unless the |ocal
government determines, pursuant to OAR 660-12-060(2), that the subject
anmendnent will significantly affect that transportation facility.

Page 12
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proposed anendnment on the "levels of travel or access" onto
the other roads cited by petitioners Melton (Witeaker
Avenue, Mosby Road, Gateway Boul evard), petitioners fail to
provide a basis for concluding the city is required to
address inpacts on these other roads in determ ni ng whet her
t he chal |l enged anendnment satisfies OAR 660-12-060(2)(c).
Except with regard to Row River Road and I1-5, the

findings contain only a conclusory statenment that the

amendnment will not result in "usage of or inpact on any
ot her transportation facility inconsistent with that
facility's functional classification.”" Record 31. No party

cites any findings or evidence in the record identifying the
functional classification of Thornton Road or the inpacts of
t he proposed anendnent on the levels of travel or access on
Thornton Road. Therefore, the city nmust determ ne on remand
whet her the proposed anendnent will allow uses that wll
result in "levels of travel or access which are inconsistent
with the functional classification of" Thornton Road.’

Thi s subassi gnnent of error is sustained, in part.

7I'f the city finds the proposed anendnent will not allow uses resulting
in levels of travel or access inconsistent wth the functiona
classification of Thornton Road, it will establish the proposed anmendnent

does not significantly af fect a transportation facility under
OAR 660-12-060(2) and, therefore, OAR 660-12-060(1) does not apply. |If the
city finds the proposed amendment will allow uses resulting in |evels of
travel or access inconsistent with the functional classification of
Thornton Road, it nust denobnstrate the amendment satisfies the requirenents
of OAR 660-12-060(1).

Page 13
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D. OAR 660-12-060( 3)
OAR 660-12-060(3) provides:

"Determ nations under [OAR 660-12-060(1) and (2)]
shall be coordinated with affected transportation
facility and service providers and other affected
| ocal governnments.”

Petitioners Melton <contend the «city adopted the
proposed anmendnent despite a request from the Oregon
Departnment of Transportation (ODOT) to delay making the
deci sion pending resolution of road capacity and safety
I ssues. Record 116. Petitioners argue the city's findings
that it has coordinated with ODOT are not supported by
substantial evidence in the record.

We have said the coordination requirenment of Goal 2
requires the jurisdiction developing plan or Iland use
regul ati on provisions (1) to exchange information with other
affected governnmental wunits, or at least to invite themto
enter into such an exchange; and (2) to consider and
accommpdat e the needs of such affected governnental units as
much as possible in fornmulating or revising the plan or

regul ati ons. Adkins v. Heceta Water District, 23 O LUBA

207, 217 (1992). We have also said neither the Goal 2
coordi nation requirenment nor simlarly worded coordination
requi renments inposed by local conprehensive plan policies
require affected units of government to agree wth the
decision ultimtely adopted by another governnent. ODOT v.

Cl ackamas County, 23 Or LUBA 370, 378 (1992). We believe
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t he coordination requirenent of OAR 660-12-060(3) should be
interpreted the sanme as these other, simlarly worded
coordi nati on requirenents.

The decision states the city "actively coordinated"
wi th ODOT. Record 31. The city cites detailed staff
testinmony in the record recounting the city's efforts to
coordinate with ODOT while the challenged anendnent was
bei ng devel oped. Record 85. The city also cites evidence
that it nmodified the proposed anendnent, at least in part to
respond to ODOT's concerns. Record 80-81, 124. The city
further argues it responded to ODOT's concerns by inposing
certain conditions on site review approvals for a mgjor
retail facility at the Wodard site.

On the date the city was scheduled to adopt its fina
deci sion, ODOT submtted a letter asking the city to delay
adopting the proposed anmendnent. However, the evidence in
the record shows the city nade extensive efforts to obtain
input from and exchange information wth ODOT. It also
shows that the city considered ODOT's input and tried to
accommpdate its concerns. This is sufficient to satisfy the
coordi nati on requirenment of OAR 660-12-060(3).

Thi s subassi gnnent of error is denied.

The first assignment of error (DLCD) is denied. The
third assignnent of error (Melton) is sustained, in part.
SECOND ASSI GNMENT OF ERROR ( DLCD)

The only argunents wunder this assignment of error
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sufficiently developed for review are contentions that the
chal l enged anmendnent fails to denonstrate conpliance with
OAR Chapter 660, Division 9 (Industrial and Conmmer ci al
Devel opnent) .

Respondents contend OAR Chapter 660, Division 9, by its
owmn terns, is applicable only to plan and |and use
regul ation anmendnents adopted during periodic review.
OAR 660-09-010(2). Respondents argue the chall enged
decision correctly finds that OAR Chapter 660, Division 9 is
i napplicable because the city's periodic review was
conpl et ed when DLCD i ssued Or der 93- TERM 899 on
Sept enber 15, 1993. Record 26, 1689. We agree wth
respondents.

The second assi gnnment of error (DLCD) is denied.

FI RST ASSI GNVENT OF ERROR ( MELTON)

A Conpl i ance Wth Conprehensive Pl an

Petitioners contend the challenged CGZO anmendnent is
inconsistent with a plan Econony goal, three plan Econom c
Devel opnment objectives, and the Tourist Conmercial plan mp

desi gnati on.

1. Prelimnary |ssue
The plan includes an introduction, a section listing
community devel opnent "goals,"” and several i ndi vi dua
el ement s, each with its own "obj ectives” and
"recomrendati ons. " | ntervenor argues the introduction's
"Pl an For mat " section makes it cl ear t hat only

Page 16
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"recommendations,"” not "goals" or "objectives," are binding
policies governing the adoption or anmendnent of regul ations
i mpl enenting the plan:

"The Conprehensive Plan for the City of Cottage
Grove and surrounding area consists of goals,
obj ectives and policy recommendati ons to gui de the
gromt h and developnment of the City of Cottage
Grove and surroundi ng area.

"The Plan's goals are broad statenents of
phi | osophy whi ch may never be conpl etely

attai nabl e but descri be future conmmunity
conditions which today's residence [sic] desire to
achi eve.

"The objectives listed in various elenments of the
Pl an suggest nethods and direction for the City
and its citizens to follow in order to achieve the
broad goals. The objectives do not carry the
wei ght of policy statenents.

"The recomendations in the Plan are policy
statenents by the City to provide a consistent
course of action to acconplish the community's
goal s." (Enphases added.) Record 1400.

| ntervenor further argues that because petitioners do not
contend the challenged anendnent violates any plan
"recomendations,” this subassignment of error should be
deni ed.

This Board is required to defer to a |ocal governing
body's interpretation of its own enactnment, unless that
interpretation is contrary to the express words, purpose or
policy of the |local enactnent or to a state statute,
statewi de planning goal or admnistrative rule which the

| ocal enactnment inplenents. ORS 197.829; Gage v. City of

Portland, 319 Or 308, 316-17, _ P2d __ (1994); dark v.
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Jackson County, 313 O 508, 514-15, 836 P2d 710 (1992).8

This nmeans we  nust def er to a local governnment's
interpretation of Its own enact nent s, unl ess t hat

interpretation is "clearly wong." Goose Holl ow Foothills

League v. City of Portland, 117 Or App 211, 217, 843 P2d 992

(1992); West v. Clackamas County, 116 Or App 89, 93, 840 P2d

1354 (1992).
Wth regard to plan "objectives,” the challenged
deci sion quotes the above provision from the Plan Format

section, and then states:

"[O bjectives;,; as wused in the conprehensive

pl an, are generalized suggestions that nay or may
not be used to aid in attenpting to achieve the
stated goals. ok oxn (Emphasi s added.)
Record 49.

We agree with intervenor that the above plan interpretation
with regard to the role of "objectives” is not clearly
wr ong. ° Under this interpretation, nonconpliance with an
"objective" is not a basis for reversal or remand.
Therefore, we do not address petitioners' contentions that

the chall enged amendnment fails to conply with plan Econom c

8ORS 197.829 was enacted to codify Cark, but was not in effect when
this Board nade the decision reviewed in CGage. Nevert hel ess, the court of

appeals has stated that it wll interpret ORS 197.829 to mean what the
supreme court, in Gage, interpreted Clark to nmean. Wat son v. Cl ackanmas
County, ~ O App __, ___ P2d __ (August 10, 1994), slip op 3-4.

9There is no contention here that this interpretation of the plan
provi sions concerning "objectives" is contrary to a state statute,
statewide planning goal or admnistrative rule which the provisions
i npl ement. See ORS 197.829(4).
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Devel opment CObjectives 1, 2 and 5.

However, the <challenged decision does not interpret
pl an goals or map designati ons as being inapplicable to | and
use regul ati on anendnents. Rat her, as explained nore fully
bel ow, the decision explains why the proposed anmendnent
i npl enents the Econony goals and is consistent with the
Touri st Commercial plan map designati on. Thus, it is clear
the city governing body interprets the plan Econony goals
and description of the Tourist Comercial map designation as
applicable to the proposed anendnment to the CT zone. Thi s
interpretation is wthin the discretion afforded the
governi ng body by Clark and Gage. Accordingly, we address

petitioners' argunments concerning these plan provisions

bel ow.
2. Remai ni ng | ssues
Petitioners contend the challenged anmendnment IS
inconsistent with a plan Econony goal "to provide for

tourist-oriented developnment” and the Tourist Commerci al
pl an map designation, because it allows Tourist Conmmercia
designated land to be wused for general retail wuse.10
Petitioners <concede the word "tourist”™ and the term
"tourist-oriented developnent” are not defined by the plan
However, petitioners point to the followng text in the

Econom c Devel opnent plan el ement:

10According to the plan Land Use Diagram section, both the CT and CT/L
zones inplenment the plan Tourist Comrercial map designation. Record 1453.
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"There 1is considerable interest in developing
additional tourist-oriented business. This is
aimed at wutilizing the inherent natural features
whi ch exist within the region. By preserving and
enhancing the natural features, increased revenue
can be brought into the area if the services are
offered.” Record 1410.

Petitioners contend the above text indicates the "plan's

idea of 'tourist-oriented business' is sonething that
capitalizes on the '"inherent natural features' of the region
and is service oriented,” not a mjor retail or discount
retail center that is part of a national chain. Petition
for Review (Melton) 13. According to petitioners, requiring
that the nmajor retail or discount retail center Dbe

"interstate-oriented" does not remedy this deficiency.

The plan includes four Econony goals:

"To encourage opportunities to broaden our
econom ¢ base * * *,

"To take advantage of our | ocation wthin
commuting distance of the Eugene-Springfield area
by providing for residential devel opnment and
commer ci al services for t hose desiring
metropolitan enploynment but a small town |iving
envi ronnent .

"To continue to provide for tourist-oriented
devel opnent .

"To strive to attract industrial devel opnment
* * *x "  (Enphasis added.) Record 1403.

The deci sion addresses these Econony goals as follows:

"The proposed text anmendment in providing for
major retail facilities to locate within the CT
district, addresses the above [goals] directly in
that, if inplenmented, the anended CT zone district
will provide increased opportunity to broaden our
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econom ¢ base, including enploynment. The specific
CT district location immediately adjacent to the
-5 interchange [(Wodard site)] could then

provide major retail conmer ci al services and
shoppi ng opportunities to | ocal resi dents,
travelers, and tourists alike.” Record 49.

We understand these findings to state the proposed
amendnent furthers both the first and third Econony goals
gquot ed above. Wth regard to serving tourists, other
findings state shopping is a preferred tourist activity.

Record 50. Ot her findings explain that the city needs to

capture the purchasing power of notorists of all kinds,
whet her tourists, residents or ot her travel ers.
Record 23-24. Finally, the findings explain the Tourist

Commercial plan designation is both a commercial and a
tourist designation and is not intended to preclude general
retail wuses. The findings go on to explain the "Cottage
Grove Econom c Devel opnment Program Summary and |nventory of
Commercial and Industrial Sites,"” which is part of the plan,
states that Tourist Commercial designated |and "encourages

recreation, retail sales, and tourist service/business."11l

(Enphasi s added.) Record 26, 1759.

Petitioners do not specifically challenge the findings
di scussed above. Rat her, petitioners sinply express their
view that what constitutes "tourist-oriented devel opnent”

under the plan and what 1is allowed wunder a Tourist

11The Inventory was adopted as part of the plan by Resolution No. 1130.
Record 1784.
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Commercial plan map designation is considerably narrower
t han  what is allowed by the <challenged anmendnent.
Nevertheless, the city's interpretation of the relevant plan
provisions is well within the discretion afforded by Clark
and Gage. In particular, we agree with the city that
nothing in the plan expressly precludes a retail use which
serves residents and other travelers, as well as tourists,
from being located in the Tourist Commer ci al pl an
designation. Neither does the plan preclude an anendnent to
the CT zone that furthers other Econony goals, as well as
providing for tourist-oriented devel opnent.

Thi s subassi gnnent of error is denied.

B. Consi stency Wth CGZO

Petitioners contend the challenged anmendnment S
i nconsi stent with unanmended portions of the CGZO

1. Services Simlar to the Above

CGZO 18.04.435 defines "simlar wuses"™ as uses whose

"intensity of use and characteristics of operation are nore

or less the same as the buildings and uses listed in the

zoning district under consideration.” Petitioners contend
t he chal | enged amendnment IS i nconsi st ent with
CGZO 18. 04. 435, because none of the uses listed in

CGzO 18.28.020(A) to (T) as permtted in the CT zone
renotely resenble a large retail shopping center, which the
amendnent adds to the list as a simlar use. Petitioners

al so cont end t he maj or retail facility added to
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C&ZO 18.28.020(VU) by the chall enged anendnent cannot be a
"service simlar to the above," because a mjor retail
facility is not a "service."

Prior to the challenged anendnent, CGZO 18.28.020(UV)

listed "[t]ourist and highway-oriented services simlar to

the above" as a permtted use in the CT zone. The
chal | enged amendnment does not I nterpret former

C&ZO 18.28.020(V), but rather anends CGZO 18.28.020(U) and
redefines the phrase "[t]ourist and hi ghway-ori ented
services simlar to the above" as specifically including an
"interstate-oriented mpjor retail facility consisting of a

retail or discount retail center," subject to certain size,
| ocation and design |imtations.

In addition, petitioners provide no |legal authority for
their contention that a major retail facility cannot be
described as a "service." The purpose section of the CT

zone states it is intended to "provide facilities primarily

serving tourists." CGZO 18. 28. 010. We cannot say the
city's description of a major retail facility as a "service"
is clearly wong under the CGZO. Furt her, because the
chal l enged anendnment describes the major retail facility as

a simlar "service," rather than a simlar use," the
CG&ZO 18.04.435 definition of "simlar uses" would appear to
be i napplicable. However, even if it were applicable, we
would agree with respondents that other uses listed in

CGZO 18. 28. 020, such as hotels, nmuseuns, restaurants and bus
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or railroad depots my have intensities of use and
characteristics of operation simlar to those of a mgjor
retail facility.
Thi s subassi gnnent of error is denied.
2. Pur pose of the CT Zone
CGZO 18. 28.010 sets out the purpose of the CT zone:

"The [ CT] di strict is intended to provide
facilities primarily serving tourists, t he
motoring public and other travelers in the area
This district is intended to be utilized only in
those areas where these facilities are necessary
and appropriate, such as freeway interchanges or
adjacent to or within areas of high recreation or
tourist use."

Petitioners contend a large retail or discount retai
facility is not a facility "primarily serving tourists, the
notoring public and other travelers.” Petitioners contend
such a facility would primarily serve city residents, rather
than attracting residents of other communities to stop and
spend time and nmoney in the city, which is the purpose of
the CT zone. According to petitioners, the challenged
amendnent is inconsistent with the purpose of the CT zone to
preserve CT-zoned |and for tourist-rel ated uses.

Respondents contend petitioners erroneously presune the
phrase "tourists, the notoring public and other travelers”
used in CGZO 18.28.010 refers only to peopl e passing through
the area. Respondents point out the decision interprets
"tourist,” "notoring public,” and "other travelers" as

havi ng distinct meanings. Record 23-24. For instance, the
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term "nmotoring public" is interpreted as including city
residents making local trips. Record 24. Respondents argue
the decision also explains that the use of all three terns
in CGZO 18.28.010 reflects a conscious determ nation that
the city needs to capture the purchasing power of all kinds
of motorists. Id.

Petitioners' argunent is based on an erroneous prem se
that CGZO 18.28.010 requires all wuses in the CT zone to
serve primarily tourists. As pointed out by respondents,
CGzZO 18.28.010 also refers to uses in the CT zone as
primarily serving the "notoring public" and "ot her
travelers.” The city's interpretation of these |latter terns
as including local residents is within its interpretive
di scretion under Clark and Gage. We therefore see nothing
wong with the city's conclusion that an interstate-oriented
maj or retail or discount retail facility is consistent with
t he purpose of the CT zone.

Thi s subassi gnnent of error is denied.

3. Structure of the City's Comercial Zones

Petitioners contend the anmendnent inproperly alters the
structure of the city's comercial zones. Petitioners argue
that because a mjor retail facility would be permitted
under the <city's Central Business District (C2) or
Community Commercial District (C-2P), the city does not need
to add the use to its CT zone.

Regardl ess of whether one or nore zoning districts
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already allow a particular use, the city may choose to anmend
its zoning ordinance to allow that use in another zoning
district, so long as it conplies with applicable |egal
standards in doing so. Petitioners' argunment provides no
basis for reversal or remand.

Thi s subassi gnnent of error is denied.

C. Consi stency Wth Prior City Actions

Petitioners contend the chal | enged deci si on S
i nconsi st ent with past city actions concerning the
application of the Tourist Commercial plan designation and
CT zone to the Wodard site and its 1989 wurban growth
boundary (UGB) anmendnment to bring certain property to the
west of the I-5 interchange into the UGB because the city
needed nore |land for tourist comrercial purposes.

This Board can grant relief only if petitioners
denonstrate that an applicable |egal standard is violated by

the challenged deci sion. Frankton Nei gh. Assoc. v. Hood

Ri ver County, 25 O LUBA 386, 389 (1993); Lane School

District 71 v. Lane County, 15 O LUBA 150, 153 (1986).

Petitioners fail to explain how the previous |and use

actions discussed under this subassignnment establish any

standard applicable to the chall enged CGZO text anmendnment.
Thi s subassi gnnent of error is denied.

The first assignment of error (Melton) is denied.
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SECOND ASSI GNMENT OF ERROR ( MELTON)

A | ncor porated Conditions

Petitioners object t hat the anmended version of
CGzO 18. 28. 020( V) i ncor por at es by reference "speci al
conditions upon site review and occupancy as set forth in
the findings adopted in support of [this ordinance]."”
Record 17. Petitioners do not contend there 1is any
uncertainty with regard to the identity of the conditions
referred to. The six conditions in question are attached to
t he ordi nance, at Record 21. However, petitioners do argue
the conditions inmproperly refer only to "the discount-retail
facility," wthout any explanation by the city concerning
why the conditions should not be applied to a "retail
facility" as well.

Petitioners cite no authority for the proposition that
the city cannot incorporate provisions by reference into the
chal | enged anmendnent, and we are aware of none. Further, we
agree wth respondents that al though the conditions
thensel ves are phrased in the ternms "the discount-retail
facility shal | *oxox t he amended | anguage of
CGZO 18. 28. 020( V) itself clearly requires t hat t he
conditions be applied to both retail centers and discount
retail centers.

Thi s subassi gnnent of error is denied.

B. | dentification of Conflicting Evidence

Petitioners contend the city's findings are inadequate
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because they fail to address relevant evidence that
conflicts with the evidence relied on by the city.

While a |local governnent is required to identify inits
findings the facts it relied upon in reaching its decision
it is not required to explain why it chose to balance
conflicting evidence in a particular way, or to identify

evidence it chose not to rely on. Angel v. City of

Portland, 22 O LUBA 649, 656-57, aff'd 113 O App 169
(1992); Ash Creek Nei ghborhood Ass'n v. City of Portland, 12

O LUBA 230, 236-38 (1984).
Thi s subassi gnnent of error is denied.
The second assi gnnment of error (Melton) is denied.

The city's decision is remanded.
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