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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FAYNE L. TUCKER, BETTY L. TUCKER, )
CHARLEEN HENRY, BRI AN A. HENRY, )
and ELDONNA R. DYER,

Petitioners,

VS.
LUBA No. 94-083
DOUGLAS COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent, AND ORDER
and
CAROLI NE TUGEL,
| nt er venor - Respondent . )

Appeal from Dougl as County.

Fayne L. Tucker filed the petition for review and
argued on his own behalf. Betty L. Tucker and Eldonna R
Dyer argued on their own behal f.

No appearance by respondent.

St ephen Mount ai nspring, Roseburg, filed the response
brief and argued on behalf of intervenor-respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 10/ 11/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a board of county conm ssioners'
order approving a conditional use permt for a dog kennel.
MOTI ON TO | NTERVENE

Carol i ne Tugel, the applicant below, npbves to intervene
in this proceeding on the side of respondent. There is no
opposition to the notion, and it is granted.
FACTS

The subject property is zoned Exclusive Farm Use -
Grazing (FG and is approximtely 119 acres in size. Wley

Creek flows across the western portion of the subject

property. The property contains a house, wth attached
garage, shop, punphouse and two-stall horse barn, al
| ocated on the southeastern portion of the property. The

property has been wused for <cattle and hay production.
| nt ervenor purchased the property approximtely three nonths
prior to filing the subject condi ti onal use perm:t
application, and is in the process of noving her Quarter
Horse breedi ng operation to the property.

Rol ling open pasture lands on properties to the east
and west of the subject property are also zoned FG
Hllsides to the north of the subject property are zoned
Ti mberl and Resource (TR). Properties to the south of the
subj ect property, across South Myrtle Creek Road, are zoned

Farm Forest (FF). These neighboring properties are
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generally in farm and residential use. The nearest dwelling
is approximately 1,000 feet west of the site of the proposed
kennel .

I ntervenor raises Parson Jack Russell Terriers, an
unconmon English breed of terriers, as a hobby. On
OCctober 7, 1993, intervenor filed a conditional use permt
application for a dog kennel to keep up to 20 Parson Jack
Russell Terriers on the subject property, for propagation
and sal e. I nt ervenor proposes to keep the dogs in kennels
in the attached garage, with each dog alternating its tine
bet ween the garage and the house. The cenent-floored shop
buil ding is proposed to be used for groon ng.

On  Novenber 5, 1993, the county planning director
approved intervenor's application. Petitioners appeal ed the
planning director's decision to the planning comm ssion.
After a public hearing, the planning comm ssion denied
intervenor's application on January 21, 1994. | nt ervenor
appeal ed the planning conm ssion decision to the board of
comm ssi oners.

On February 28, 1994, the board of conm ssioners held a
hearing on intervenor's appeal. The board of conmm ssioners'

conducted a de novo review based on the record before the

pl anni ng conmm ssi on. On April 13, 1994, the board of
conm ssioners adopted an order approving intervenor's
conditional use permt application, with conditions. Thi s

appeal foll owed.
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FI RST ASSI GNMENT OF ERROR

The board of conmm ssioners' review of the planning
conm ssion decision is governed by Douglas County Land Use
and Devel opnent Ordinance (LUDO) 2.700,1 which provides in

rel evant part:

"1l. Review by the Board [of Conm ssioners] shal
be confined to the argunents of the parties
and the record of the proceeding bel ow [.]

"k X * * *

"2. Review by the Board [of Conmm ssioners] shal
be a de novo review of the record limted to
the grounds relied upon in the notice of
review * * *,

nx ok kK Kk

Petitioners contend that with regard to several issues,
the board of conm ssioners (1) allowed intervenor to submt
new evi dence, but refused to allow petitioners to respond to
such evidence; or (2) refused to allow petitioners to
pr esent ar gument based on evidence in the planning
comm ssi on record. Petitioners contend their substanti al
rights to present and rebut evidence and to a full and fair
hearing were prejudiced by the board of comi ssioners’
actions.

Wth regard to the first type of error alleged by

lUnder ORS 215.428(3), intervenor's conditional use pernit application
is governed by the version of the LUDO in effect when the application was
first submitted to the county. Consequently, all references to the LUDO in
this opinion are to the LUDO as revised on June 5, 1991
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petitioners, i nt ervenor makes a gener al response. 2
| ntervenor argues because LUDO 2.700 |limts the board of
conm ssioners' review to evidence in the planning conm ssion
record, the first type of error alleged by petitioners is
harm ess, unless the challenged decision denonstrates the
board of comm ssioners considered evidence outside the

pl anni ng conm ssion record. See Cave v. Klamath County, 2

O LUBA 69, 74 (1981). I ntervenor points out several
instances during the hearing in which the board of
conmm ssioners remnded the parties that no new evidence
woul d be accepted and ruled that certain evidence could not
be di scussed because it was not in the planning comm ssion
record. Petition for Review Bl, B9, B11l, Bl2. | nt ervenor
argues petitioners unreasonably demand a perfectly conducted
proceedi ng.

ORS 197.835(7)(a)(B) requires that LUBA reverse or
remand a chal |l enged decision if a | ocal government commtted
a procedural error "that prejudiced the substantial rights
of the petitioner.” However, we have repeatedly held that
where a party has the opportunity to object to a procedural
error before the local government, but fails to do so, that
error cannot be assigned as grounds for reversal or remand
of a local governnment decision in an appeal to this Board.

Mazeski v. Wasco County, 26 O LUBA 226, 232 (1993);

2| ntervenor's responses that are specific to each individual procedura
error alleged are addressed separately bel ow
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Torgeson v. City of Canby, 19 Or LUBA 511, 519 (1990); Dobaj

v. Beaverton, 1 Or LUBA 237, 241 (1980).

Under Fasano v. Washington Co. Conm, 264 Or 574, 588,

507 P2d 23 (1973), petitioners have a right to rebut
evidence placed before the |local decision nmaker in a
quasi-judicial land use proceeding. Failure to provide
petitioners with an opportunity to rebut evidence placed
before the I ocal decision maker constitutes a violation of

petitioners' substantial rights. Caine v. Tillamok County,

25 Or LUBA 209, 214 (1993); Angel v. City of Portland, 21

O LUBA 1, 8-9 (1991). Therefore, where (1) a |ocal
governnent decision maker nmakes a procedural error in
all owi ng new evidence (which is at |east arguably relevant)
to be submtted during an on-the-record revi ew,
(2) petitioners object to the receipt of that new evidence,
and (3) the |Iocal deci si on nmaker does not provi de
petitioners with an opportunity to rebut the new evidence,
LUBA will remand the challenged decision for the | ocal
decision nmaker to provide the required opportunity for
rebuttal, regardless of whether the challenged decision

expressly relies on the new evi dence. 3

3Cave v. Klamath County, supra, does not establish the broad principle
asserted by intervenor. In Cave, the board of commissioners elected to
proceed with its review hearing before obtaining a conplete record of the
pl anni ng commni ssi on proceeding. The board of conm ssioners announced t hat
it would subsequently review the tapes of the planning conm ssion
proceedi ng, and that any coments nmmde at the board of conm ssioners'
revi ew hearing which were outside the scope of the evidence received at the
pl anni ng conmi ssion hearing would be ignored. Petitioner did not object to
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A. St at ement s Concer ni ng Noxon Letter

The Noxon letter is a letter dated October 5, 1987, by
Arthur M Noxon, an acoustical engineer, which discusses the
noi se inpacts of a dog kennel proposed to be situated in a
rural area sout hwest of Roseburg. The Noxon letter is not
in the planning conmm ssion record. At the board of
conm ssioners' hearing, apparently in the mstaken belief
t hat the Noxon letter was in the planning comm ssion record,
intervenor's attorney discussed the contents of the Noxon
letter and argued the |etter supports a conclusion that the
proposed kennel w Il satisfy Departnent of Environnental
Quality (DEQ noise standards, wthout any mtigation.
Petition for Review B6. Petitioner Fayne Tucker objected
that the decibel figures cited by intervenor's attorney as
supported by the Noxon letter were not in the record. I d.
at B9.

There is no dispute that the issue of noise inpacts is
relevant to conpliance with the approval standards for the
subject conditional use permt. Intervenor's attorney's
testinony describing the contents of the Noxon |etter, which

was not in the planning comm ssion record, constitutes new

this procedure. Neither did petitioner denonstrate to LUBA that any new
evi dence was received at the board of comm ssioners' hearing, or argue that
petitioner was denied the right of rebuttal. In this circunstance, LUBA
held that where there is nothing to show the board of comr ssioners
consi dered inproper evidence, LUBA could not find there was prejudice to
petitioner's substantial rights. LUBA did not decide that the inproper
recei pt of new evidence is prejudicial to petitioner's substantial rights
only if the challenged decision denmonstrates the decision naker relied on
t hat evi dence.
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evi dence. Petitioners objected to the receipt of this new
evi dence and were not provided an opportunity for rebuttal.
Consequently, the chall enged decision nust be remanded.

Thi s subassi gnnent of error is sustained.

B. DEQ Noi se Enforcenent

Before the board of conm ssioners, petitioner Fayne
Tucker attenpted to testify that DEQ s enforcement of its
noi se regul ations had been term nated, and that DEQ could
not be relied on to help enforce noise limts on the
proposed use. The board of comm ssioners determ ned this
was new evidence, and refused to allow testinony on this
issue. Petition for Review 10.

Petitioners do not denonstrate that the subject of
petitioner Tucker's testinony concerning DEQ s noise
enforcement capability is in the record of the planning
comm ssi on proceeding. Nei t her do petitioners denonstrate
that new testinony on this issue was received by the board
of comm ssioners fromintervenor. Therefore, we agree wth
i ntervenor that the board of comm ssioners properly declined
to allow petitioner Tucker to testify on this issue.

Thi s subassignment of error is denied.

C. Bi rd Sanctuary

At the board of conm ssioners' hearing, intervenor's
attorney testified that a "neighbor said he had a bird
sanctuary in his backyard and that he plans to expand it and

any dog barking disturbs it." Petition for Review B5. The
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attorney then argued that the existence of a bird sanctuary
is irrelevant to the approval <criteria for the subject
permt.

Petitioners contend no nei ghbor nmade such a statenment
before the planning comm ssion and, therefore, intervenor's
attorney's st at enent constitutes new evidence whi ch
petitioners shoul d have an opportunity to rebut .
Petitioners argue their credibility was damged by the
attorney's statenent.

The audi ot apes of t he pl anni ng conmm ssion's
Decenber 16, 1993 hearing that David Shepherd, an owner of

adj oi ni ng property, testified:

"I personally plan to retire where | live and make
a bird sanctuary out of about 20 acres of land in
t hat area. | got five now * * *, And a bird
sanctuary really wouldn't go well wth a dog
kennel right next door to it." I ntervenor's
Brief 4.

We agree with intervenor that the attorney's statenent at
the board of comm ssioners' hearing does not constitute new
evi dence, but rather coment and argunment concerning
evidence in the planning comm ssion record.

Thi s subassignment of error is denied.

D. Chi cken Killed by Dog

During the planning conm ssion hearing, David Shepherd
testified that one of intervenor's dogs roamed on other
property and killed a chicken belonging to petitioner Dyer

Shepherd also testified that intervenor offered to pay for
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t he chi cken. Supp. Record 6; Intervenor's Brief 5. At the
board of conm ssioners' heari ng, I ntervenor's attorney
testified that intervenor denied that one of her dogs killed
t he chicken. Petition for Review B7. Petitioner Dyer
attenpted to respond by stating that intervenor never denied
that her dog killed the chicken and, in fact, paid $20 for
t he chicken. Petition for Review 7. The county counsel
interrupted petitioner Dyer's comments and recomended t hat
t he board of conm ssioners disregard her testinony, because
"the specifics of the chicken issue were not in the record."
Id. at 8. No party disputes that the board of comm ssioners
rejected petitioner Dyer's testinony on the chicken issue.
One  of the approval criteria for the subject
conditional use permt is that "the proposed use is or may
be made conpatible with existing adjacent permtted uses and
ot her uses permtted in t he under | yi ng zone. "
LUDO 3. 39. 050. 1. Whet her one of intervenor's dogs roaned
onto nei ghboring property and killed a neighbor's chicken is
rel evant to whether the proposed dog kennel is conpatible
w th adjacent uses. I ntervenor does not identify any place
in the planning comm ssion record where she denied that her
dog killed the neighbor's chicken. Therefore, intervenor's
attorney's statenent that intervenor denied her dog killed
the chicken constitutes new evidence submtted to the board
of comm ssi oners. Consequently, the board of comm ssioners

shoul d have allowed petitioner Dyer an opportunity to rebut
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the attorney's testinony that intervenor's dog did not kill
petitioner Dyer's chicken. This does not nean the board of
conmm ssioners was required to accept additional new evidence
frompetitioner Dyer on related issues (such as intervenor's
al | eged paynent of $20 for the chicken). However, the board
of comm ssioners inproperly cut off petitioner Dyer's
rebuttal altogether.

Thi s subassi gnnent of error is sustained.

E. Sunkl er Testi nony

Petitioners conplain that Julie Sunkler, intervenor's
manager, was allowed to testify before the board of
comm ssi oners concerning current use of an aviary to house
sone of the dogs, even though she had not testified before
the planning conm ssion and was not recognized as a party.
Petitioners point out that imediately after Sunkler's
testimony, David Shepherd was denied the right to comment on
the use of the aviary to house dogs. Petition for Review
B11-12.

In their brief and at oral argument, petitioners
conceded Sunkler's testinony concerning use of the aviary is
not rel evant to the applicable approval criteria.
Therefore, even if the board of conm ssioners comitted
error by allowing Sunkler to present new evidence on this
issue and refusing to allow Shepherd to respond, as appears
to be the case, the error was harnl ess.

Thi s subassignment of error is denied.
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The first assignnent of error is sustained, in part.
SECOND ASSI GNMENT OF ERROR

Petitioners contend the challenged decision is not
supported by adequate findings or substantial evidence in
the record with regard to certain issues.

A. Lept ospirosi s/ Water Poll ution

Petitioners argue they raised the issue below that the
proposed kennel operation could cause | eptospirosis from dog
feces and urine to contamnate Wl ey Creek and groundwater
in the area, and that the disease caused by this organism
could be spread to humans. Petitioners conplain the county
never consulted any health authorities on this issue.
Petitioners contend the county inproperly shifted the burden
of proof on this issue to petitioners. Petitioners further
contend the county's findings on this issue are inadequate
and are not supported by substantial evidence in the record.

As nmentioned above, LUDO 3.39.050.1. requires that the
proposed use "is or my be nmade conpatible wth" existing
adj acent uses. Concerning the Ileptospirosis and water
pol lution issue, the findings state:

"Concerning the risk of water pollution from the
kennel, * * * the presence of 20 dogs will present
no greater potential for water pollution than does
the current presence of |ivestock and other
animals in the area, because the neighbors all run
cattle and all but M. Shepherd have dogs
t hensel ves.

"Al t hough there is no evidence in the record that
the proposed kennel will actually cause any
pol lution, several renonstrators expressed fears

Page 12



O©oO~NO U, WNE

17
18
19
20

21
22
23
24

25
26
27
28
29
30
31
32
33
34

about | eptospirosis. Any risk of water pollution
or di sease can be adequately mtigated by
requiring J[intervenor] to clean the kennel at
reasonable intervals and to dispose of the waste
at an approved landfill or transfer site and by
further requiring her to periodically test the
kennel dogs for leptospirosis and treat them with
appropriate nedical treatnent if any such disease
S f ound. [I ntervenor] testified at t he
[ Pl anning] Comm ssion hearing that she already
does these things and the Board [of Conmm ssioners]
accepts this testinony as true.” (Enmphasi s
added.) Record 12.

The challenged decision also inposes the follow ng

condi ti ons:

"6. [Intervenor] shal | clean the kennel at
reasonabl e intervals and shall dispose of the
waste at an approved landfill or transfer
site; and

"7. [lntervenor] shal | periodically test the

kennel dogs for |eptospirosis and shall treat
them with appropriate nedical treatment |if
any such disease is found." Record 14-15.

We do not believe the sentence of findings enphasized
above reflects an inproper shifting of the burden of proof
to petitioners, as they contend. Read in context, the
sentence sinply describes the contents of the record.

Murphy Citizens Advisory Comm v. Josephine County, 25

O LUBA 312, 322 (1993). Petitioners do not identify any
ot her specific respect in which the findings on this issue
are deficient, and we do not see that they are.

The only evidence cited by petitioners is testinony by

petitioner Eldonna Dyer that surface runoff flows from the
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knol | where the proposed kennel Is | ocated, acr oss
intervenor's pasture, into Ms. Dyer's backyard, where she
intends to sink a well. Ms. Dyer further stated that

| ept ospirosis can be transmtted from dog feces and urine to

humans. Petition for Review Cl. Intervenor cites a portion
of a staff report stating that dog wastes will be handl ed by
removing themto a county landfill, and that the possibility
of polluting WIley Creek is unlikely. Record 52.

| ntervenor also cites testinony by intervenor concerni ng her
sanitation practices with regard to dog wastes and her
practice of vaccinating her dogs for |eptospirosis twice a
year, although veterinarians only require one vaccination
per year. Record 71-72; Intervenor's Brief 10. Fi nal |y,
intervenor cites evidence that the proposed kennel is
| ocated 600 feet from the nearest stream and over 800 feet
fromthe Dyer property line. Record 84.

We are authorized to reverse or remand the chall enged
decision if it is "not supported by substantial evidence in
the whole record.” ORS 197.835(7)(a)(0C). Substanti a

evidence is evidence a reasonable person would rely on in

reaching a decision. City of Portland v. Bureau of Labor

and Ind., 298 Or 104, 119, 690 P2d 475 (1984); Bay v. State

Board of Education, 233 O 601, 605, 378 P2d 558 (1963);

Carsey v. Deschutes County, 21 Or LUBA 118, aff'd 108 Or App

339 (1991). Based on the evidence described above, a

reasonable person could reach the <conclusion that the
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proposed kennel operation, as conditioned, wll not cause
wat er pollution or the spread of | eptospirosis.

Thi s subassi gnnent of error is denied.

B. Noi se

Petitioners contend that concerning conpliance wth
LUDO 3. 39.050.1, the challenged decision is not supported by
adequate findings and substantial evidence in the record
with regard to the noise inpacts of the proposed kennel
However, under the first assignnment of error, we determ ned
the decision nust be remanded to allow petitioners to rebut
new evidence submtted by intervenor on the noise issue.
Therefore, we cannot determne whether the challenged
deci si on adequately addresses the issue of noise inpacts.

Thi s subassignment of error is sustained.

C. Property Val ues

Petitioners conplain the challenged decision fails to
address the issue of inpacts of the proposed kennel on the
val ue of neighboring property, an issue petitioners raised
bel ow.

The subject conditional use permt is governed by the
conditional use approval standards of LUDO 3.39.050 and
3. 3.150. As indicated above, LUDO 3.39.050.1 requires
conpatibility with "existing adjacent permtted uses and
ot her uses permtted in t he under | yi ng zone. "
LUDO 3.39.050.2 sinply requires conpliance with specific

conditional use criteria in the FG zone. Such criteria are
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found in LUDO 3. 3.150, which requires conpatibility with the
Agricultural Element of the Douglas County Conprehensive
Pl an, the state agricultural policy in ORS 215.243 and the
pur pose statenment for the FG zone; that the proposed use
will not materially alter the stability of the |and use

pattern of the area; and that the proposed use will not:

"a. Force a significant change in accepted farm
or forest practices on surrounding |ands
devoted to farmor forest use; or

"b. Significantly increase the cost of accepted
farm or forest practices on surrounding | ands
devot ed to farm or f or est use. "
LUDO 3. 3. 150. 2.

In the chall enged decision, the board of comm ssioners
i nterpreted t hese LUDO  provisions not to require
consideration of the inpacts of a proposed conditional use

in the FG zone on the val ue of neighboring properties:

"As to property val ues, t he Board [ of
Comm ssi oner s] finds that this 'S not an
appl i cabl e decision making criteria [sic] for |and
use review, because [LUDO] Article 39 and 83. 3. 150
speak in ternms of conpatibility with |and uses
only -- not land values. * * *" Record 12.

This Board is required to defer to a |ocal governing
body's interpretation of its own enactnents, unless that
interpretation is contrary to the express words, purpose or

policy of the |ocal enactnent.4 ORS 197.829; Gage v. City

4There is no contention here that the board of conmissioners'
interpretation of LUDO 3.39.050 or 3.3.150 is contrary to a state statute,
statewide planning goal or adninistrative rule which these provisions
i npl ement. See ORS 197.829(4).
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of Portland, 319 Or 308, 316-17, _ P2d __ (1994); dark

v. Jackson County, 313 Or 508, 514-15, 836 P2d 710 (1992).°

This nmeans we  nust def er to a local governnment's
interpretation of Its own enact nent s, unl ess t hat
interpretation is "clearly wong." Goose Holl ow Foothills

League v. City of Portland, 117 O App 211, 217, 843 P2d 992

(1992); West v. Clackamas County, 116 Or App 89, 93, 840 P2d

1354 (1992).

Here, no provision in either LUDO 3.39.050 or 3.3.150
specifically refers to inpacts on property val ues. Rat her
these provisions refer to conpatibility with "uses" and
"l'and use patterns" and changes in "accepted farm or forest
practices" or the costs of such practices. Consequently, we
believe the board of comm ssioners is within its discretion
under ORS 197.829 in interpreting LUDO 3.39.050 and 3. 3.150
not to require consideration of the inpacts of a proposed
conditional use in the FG zone on property val ues.

Thi s subassi gnnent of error is denied.

D. Farm Protection

The challenged decision finds the proposed kennel
conplies with the "farm protection provi si ons” of

LUDO 3. 3. 150 because the kennel itself is a "farm use" under

SORS 197.829 was enacted to codify Cark, but was not in effect when
this Board nade the decision reviewed in Gage. Nevert hel ess, the court of

appeals has stated that it wll interpret ORS 197.829 to nmean what the
suprene court, in Gage, interpreted Clark to nean. Watson v. Cl ackamas
County, 129 Or App 428, 431-32, __ P2d __ (1994).
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t he LUDO definition of t hat term Record 13-14.
Petitioners contend this finding is inadequate to support a
determ nati on of conpl i ance wi th t he criteria of
LUDO 3. 3. 150.

| ntervenor contends the issue of conpliance wth
LUDO 3. 3. 150 was not raised bel ow and, therefore, was waived
and cannot be raised before this Board. At oral argunent,
petitioners conceded that this issue was not raised bel ow
We therefore agree with intervenor that under ORS 197.763(1)
and 197.835(2), the issue of conpliance with LUDO 3. 3. 150
has been wai ved.

Thi s subassi gnnent of error is denied.

The second assi gnnment of error is sustained, in part.

The county's decision is remanded.
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