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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

WOODSTOCK NEI GHBORHOOD ASSOCI ATI ON, )
)
Petitioner, )
)
VS. )
) LUBA No. 94-093
CI TY OF PORTLAND, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
JOE VAN HAVERBEKE, )
)
| nt ervenor - Respondent. )

Appeal from City of Portl and.

Steven Mskowtz, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Moskowitz & Thonmas.

Adrianne Brockman, Deputy City Attorney, Portland,
filed the response brief and argued on behalf of respondent.

Jeff Bachr ach, Port | and, represent ed I nt ervenor -
respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 10/ 11/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a city council order approving the
prelimnary plat of a five-lot cluster subdivision.
MOTI ON TO | NTERVENE

Joe Van Haverbeke, the applicant below, noves to
intervene in this proceeding on the side of respondent.
There is no opposition to the notion, and it is all owed.
FACTS

The subject property is vacant and 28,215 square feet
in area. The property is designated Single Dwelling in the
city conpr ehensi ve pl an and zoned Si ngl e-Dwel |i ng
Residential (R5). The surrounding area is also zoned R5 and
is in single-famly residential use, wth lots generally
5,000 square feet or greater in area.

The subject property is located on the east side of
SE 48th Avenue, at SE Mtchell Street. \Wereas nost of the
surroundi ng streets are fully inproved, with pavenent, curbs
and sidewal ks, the block of SE 48th Avenue adjoining the
subj ect property, between SE Mtchell Street and SE Raynond
Street to the north, is uninproved.1? In addition, the SE
Mtchell Street right-of-way, which extends from SE 49th
Avenue west to the southeast corner of the subject property,

is uni nproved and is not proposed to be extended through the

1The devel oped portion of SE 48th Avenue south of the subject property
is a 26-foot-wide street in a 50-foot right-of-way.
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subj ect property to SE 48th Avenue.

On July 29, 1993, intervenor filed an application for a
five-lot subdivision of the subject property. The initial
prelimnary plat proposed four lots with access onto SE 48th
Avenue, including three standard lots and one flag lot, and
a fifth lot in the southeast corner of the subject property
with access froman interimroad built in the undevel oped SE
Mtchell Street right-of-way. Record 332. The |l ot sizes
ranged from 5,001 to 5,100 square feet. I d. The initial
proposal included dedication of 15 feet along the western
edge of the subject property for right-of-way for SE 48th
Avenue and construction of interim gravel road inprovenents
within this right-of-way to connect to SE 48th Avenue to the
south. Record 160, 332.

After public hearings, the city hearings officer
approved the application, with conditions, on Decenber 3,
1993. The hearings officer determned that relevant
standards mandate a 50-foot right-of-way for SE 48th Avenue
and, therefore, required intervenor to dedicate 25 feet
along the western edge of the property for such
ri ght-of -way. Record 172. The hearings officer noted this
woul d reduce the area of the property so that only four |ots

can be created and, therefore, limted the subdivision
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approval to four lots.?2 I d. However, the hearings
officer's decision allowed devel opnent to proceed based on
construction of interimgravel road inprovenents (as opposed
to full-street or half-street inprovenents) in the SE 48th
Avenue and SE Mtchell Street rights-of-way.

Both petitioner and intervenor appealed the hearings
officer's decision to the city council. I ntervenor
chall enged the hearings officer's determnation that a
50-foot right-of-way was required for SE 48th Avenue.
Petitioner challenged the portions of the decision requiring
only interim road inprovenents and allow ng access via the
uni mproved SE Mtchell Street right-of-way.

On January 27, 1994, intervenor submtted a revised

prelimnary plat for a five-lot cluster subdivision, wth

| ot sizes ranging from 4,750 to 5,351 square feet. Record
136-37. The revised prelimnary plat still depicts one |ot
with access via the SE Mtchell Street right-of-way and

three standard lots and one flag lot with access onto
SE 48t h Avenue. However, the revised plat is nodified to
show the flag lot sharing a comopn access drive with one of
the standard lots, so that there are only three driveway
entrances onto SE 48th Avenue. The city subsequently mil ed

notice that an wevidentiary hearing on intervenor's and

2The decision also notes that the change of the prelinminary plat to a
four-lot subdivision with a 25-foot right-of-way dedication could be
acconplished at the tine of final plat approval. 1d.
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petitioner's appeals would be held on February 23, 1994,
Record 129. The notice described intervenor's original
proposal and stated that, as an alternative, intervenor
proposed clustered housing, which is subject to Portland
City Code (PCC) 33.216.030. Record 130. A copy of the
revised prelimnary plat was attached to the hearing notice.
Record 131

On February 22, 1994, intervenor submtted a second
revised prelimnary plat for a five-lot cluster subdivision,
with Jlots ranging from 4,771 to 5,601 square feet.
Record 107. The second revised prelimnary plat depicts
three standard lots and two flag lots, all with access onto
SE 48th Avenue. However, each flag lot shares a compn
access drive with a standard lot, so there are only three
dri veway entrances onto SE 48th Avenue to serve all five
| ots.

After a de novo review of the hearings officer's
deci sion, including an evidentiary hearing on February 23,
1994, the city council approved the proposed subdivision, as
showmn on the second revised prelimnary plat, Wi th
condi tions. The conditions inposed include (1) dedication
of "sufficient land to create a 40-foot-w de right-of-way
[for SE 48th Avenue, expanding] to a 50-foot right-of-way at
t he southern end of the site" (to match the existing 50-foot
right-of-way for SE 48th Avenue south of the site);

(2) dedication of a "five-foot wde public pedestrian
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easenment * * * along the SE 48th Avenue frontage;" and
(3) construction of a 26-foot-wide street and sidewal ks on
both sides, in the SE 48th Avenue right-of-way and the
pedestrian easenent between SE Raynond and SE Mtchell
Streets, prior to the issuance of building or occupancy
permts, respectively. Record 24.
FI RST AND SECOND ASSI GNMENTS OF ERROR

Petitioner contends the city failed to follow the
procedures required by the PCC for review of cluster housing
pr oj ects. Petitioner argues PCC 33.216.030.B provides that
cluster housing projects are "subject to the subdivision
review process. " Petitioner further ar gues t hat
PCC 34.80.020 and 34.30.015.B provide an application for a
cluster housing project shall be processed as a mgjor |and
di vi si on. According to petitioner, under PCC 34.20.050.B
the hearings officer is required to hold the initial public
hearing, and neke the initial decision on, a mgjor |and
di vi si on. Petitioner also argues the city's Type II1I
procedures are required for cluster housing projects, and
t hose procedures require that nmailed notice of the initial
public hearing be sent to all properties within 400 feet of
t he subject site. PCC 33.730.030.E. 1.

In this case, intervenor did not propose a cluster
housi ng project until he submtted the revised prelimnary
plat on January 27, 1994, after the hearings officer's

decision was appealed to the city council. Petitioner
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conplains the city failed to follow its required procedures
because the hearings officer never held a hearing on
intervenor's cluster housing proposal. Petitioner also
argues that required procedures were not followed because
notice of the city council hearing, the only hearing held on
the <cluster housing proposal, was not mailed to all
properties within 400 feet of the site, but rather only to
persons entitled to notice of a hearing on the appeals of
t he hearings officer's decision.

The city denies that the procedures it followed in

review ng intervenor's revised subdivision proposal were in

error. However, the city argues that even if it did commt
procedur al errors in revi ew ng intervenor's revi sed
proposal, such errors provide no basis for reversal or

remand because (1) petitioner did not object to the alleged
procedural errors below, and (2) petitioner's substanti al
rights were not prejudiced by the alleged procedural errors.

Both petitioner and the city agree that the errors
al l eged under these assignnents of error are procedural in
nat ure, and we accept t hat characterization.
ORS 197.835(7)(a)(B) requires us to reverse or remand a
chall enged decision if a |local governnent commtted a
procedural error "that prejudiced the substantial rights of
the petitioner.” However, we have al so held repeatedly that
where a party has the opportunity to object to a procedural

error before the |local government, but fails to do so, that
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error cannot be assigned as grounds for reversal or remand
of a local government decision in an appeal to this Board.

Mazeski v. Wasco County, 26 O LUBA 226, 232 (1993);

Torgeson v. City of Canby, 19 Or LUBA 511, 519 (1990); Dobaj

v. Beaverton, 1 Or LUBA 237, 241 (1980).

Petitioner does not allege or denonstrate that it
objected to the alleged procedural errors bel ow. Certainly

petitioner had an opportunity to do so during the city

counci | proceeding. For that reason alone, we nust deny
t hese assignnents of error. However, in addition,
petitioner does not contend or denonstrate that its

substantial rights were prejudiced by the alleged procedural
errors.3 W note that the notice of the city council
hearing mailed to petitioner included a copy of the revised
site plan and stated that the applicant proposed cluster
housing subject to the requirenments of PCC 33.216.030.
Record 129-31. Ther ef or e, petitioner had notice of

intervenor's cluster housing proposal and had an opportunity

3At oral argunent, petitioner contended its substantial rights were
prejudi ced because notice of the city council hearing on the cluster
housi ng proposal was not mailed to all properties within 400 feet of the
subj ect site. Petitioner conceded that it received nmailed notice of the
city council hearing, but argued that the substantial rights of a
nei ghbor hood associ ation are prejudi ced when required notice is not nmiled
to properties within its area. W have previously deternmined that failure
to give required notice to persons other than petitioner does not prejudice
a petitioner's substantial rights, so long as petitioner received the
notice to which it is entitled. Versteeg v. City of Cave Junction, 17
O LUBA 25, 28 (1988); Apaletegui v. Washington County, 14 O LUBA 261,
267, rev'd in part on other grounds 80 Or App 508 (1986). W fail to see
that a neighborhood association petitioner has any special substantial
rights in this regard.
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to present and rebut evidence regarding the proposal in the
de novo evidentiary hearing before the city council. We
fail to see how petitioner's substanti al rights were
prejudiced by the procedures followed by the city. Thi s
provi des an independent basis for denying these assignnents
of error.

The first and second assignnents of error are deni ed.
THI RD ASSI GNVENT OF ERROR

The "General Explanation of City Council Hearings
Process" attached to the notice of the city council hearing
included the followng description of the order of

appearance and tine allotnent for various parties:
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"Staff Report 10 m nutes
"Appel | ant 10 m nutes
"Supporters of Appellant 3 m nutes each
"Principal Opponent 15 m nutes
"Ot her Opponents 3 m nutes each
"Appel | ant Rebutt al 5 m nutes
"Counci | Discussion as needed"
Record 133. Petitioner conplains that although it was an
appel l ant before the city council, the city council treated

intervenor as the only appellant and rel egated petitioner to
the role of principal opponent.

Petitioner also argues that under Fasano v. Washi ngton

Co. Comm, 264 O 574, 588, 507 P2d 23 (1973), it has a
right to rebut evidence presented at the city council
heari ng. Petitioner further argues that where a petitioner
was denied the opportunity to rebut evidence that s
rel evant to applicable approval standards, the petitioner's
substantial rights have been prejudiced and the chall enged

deci sion nust be renmanded. Caine v. Tillamok County, 25

O LUBA 209, 214 (1993); Angel v. City of Portland, 21

O LUBA 1, 8 (1991).

Petitioner contends it was entitled to an opportunity
to rebut testinmony presented by intervenor during the
"Appel lant's Rebuttal"™ period, "to the extent [intervenor's
testinmony] constituted opposition to issues raised by

[ petitioner] in its appeal."* Petition for Review 5.

4As described above, petitioner's appeal challenged provisions of the
hearings officer's decision allowing access to one |lot via the uninproved
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Petitioner states that it requested an opportunity for such
rebuttal, but the request was deni ed. Petitioner describes
the rebuttal testinmony of intervenor, which petitioner

clains it was entitled to rebut, as foll ows:

1. I ntervenor's attorney "reiterated t hat
[intervenor] preferred access Vi a SE
Mtchell." Petition for Review 6.

2. I ntervenor's attorney's representation that
i ntervenor "would not object to participating
in an LID in order to nake full street
i nprovenents.” 1d.

3. I ntervenor's attorney "stated that a 40-foot

ri ght-of-way conbined with a 26-foot street
and parking on both sides would neet the
City's design standards." |Id.

Both intervenor and petitioner were "appellants” to the
city council. Nevertheless, we do not see that petitioner's
substantial rights were prejudiced sinply because the city
council's order of proceeding placed petitioner in the role
assigned to "Principal Opponent.™ However, we agree with
petitioner that under Fasano it has a substantial right to
rebut evidence submtted by intervenor at the city counci
heari ng. Therefore, if intervenor presented new evidence
relevant to the applicable approval standards during the
"Appellant's Rebuttal" period, and petitioner was denied an
opportunity to rebut that evidence, petitioner's substanti al
ri ghts were prejudiced.

The question we nust decide is whether the three

SE Mtchell Street right-of-way and requiring interim gravel street
i mprovenents, rather than full-street inprovenents, to SE 48th Avenue.
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statenents by intervenor's attor ney descri bed above
constitute such evidence. The first two statenents
descri bed above sinmply repeat posi tions st at ed by
intervenor's attorney during his initial presentation to the
city council or expressed in intervenor's preferred
prelimnary plat. Record 9. Petitioner had an opportunity
to respond to these positions during its presentation. The
third statenment described above is a conclusory opinion by
intervenor's attorney that the inprovenents to SE 48th
Avenue proposed by intervenor satisfy city standards. It is
not new evidence, and petitioner had anple opportunity to
comment on whether the proposed inprovenents to SE 48th
Avenue satisfy applicable standards during its presentation
to the city council. We therefore conclude petitioner was
not deni ed an opportunity to rebut relevant evidence.

The third assignnment of error is denied.
FOURTH AND FI FTH ASSI GNMENTS OF ERROR

The challenged decision requires that SE 48th Avenue
adjacent to the subject property be a 26-foot street in a
40-foot right-of-way (widening to 50 feet at the south end
of the subject property, where it joins the existing 50-foot
right-of-way for SE 48th Avenue). Record 24. The deci sion
also requires that there be sidewalks on both sides of
SE 48th Avenue. 1d. There is no dispute that the decision
approves parking on both sides of SE 48th  Avenue.

Additionally, the findings recognize that to satisfy the
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street inprovenent requirenents, intervenor nmust dedicate
15 feet of right-of-way along the western border of the
subj ect property and provide an additional five-foot
sidewal k easenent to the east of the SE 48th Avenue
right-of-way.> Record 30.

Petitioner contends that in approving a five-Ilot
cluster subdivision wth the above described street
i nprovenent requirenents, the city msconstrued provisions
of the PCC concerning street standards and the maxinmum
density of cluster subdivisions.

A Street Standards

The design standards of PCC chapter 34.60 apply to the
proposed subdi vi sion. PCC 34.60.010. A (Streets) provides,

in relevant part:

"M ninmum right-of-way and roadway w dths shall be
as shown on Figure 1 found at the end of this
Chapt er. Wdths in excess of these mninmuns may
be required where anticipated volumes or types of
traffic make such additional widths in the public
interest. * * **

As relevant here, Figure 1, referred to above, provides:

"On parcels designated Single Dwelling on the
Conmpr ehensi ve Pl an, the abutting streets wll neet
the follow ng:

"Ri ght-of -Wy Roadway Wdth Conp Pl an On- Street

Par ki ng

5Thus, it can be inferred that the property adjoining the subject
property to the west will be required to dedicate 25 feet for right-of-way

for SE 48th Avenue, and that the required sidewal k on the west side of the
street can be constructed within that right-of-way.
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"Wdth M ni num M ni mum Desi gnati on Al | owed

"50 feet 26 feet R5 Two Si des

"40 feet 20 feet R5 One Side"

Petitioner contends the city's decision to approve a
26-foot wide street with parking on both sides, but to
require only a 40-foot right-of-way is inconsistent wth
Figure 1 above and, therefore, violates PCC 34.60.010.A.
Petitioner also contends the decision is inconsistent with

plan Public Facilities Policy 11.11, which provides:

"Construct local service streets in accordance
with existing and planned neighborhood |and use
patterns and accepted engi neering standards.™

Petitioner argues the hearings officer found, and the record
shows, that 50-foot or 60-foot street rights-of-way are
standard in the area of the subject property. Record 163,
212.

The city argues there is no evidence that a 50-foot
right-of-way will be needed. The city also argues that
requiring only a 40-foot right-of-way (with 15 feet to be
dedi cated by intervenor) is essential to conpliance with the

"m ni mum density" requirenent of PCC 34.50.015.% The city

6As applicable to the R5 zone, PCC 34.50.015 provides:

"[T]he mnimm density for l|and divisions nust be at |east
90 percent of the maximum density allowed by [PCC] Title 33.
This minimumdensity is not required where it is unfeasible due
to constraints such as |and hazards, topography, solar or tree
preservation requirenments, access linmtations, or other sinmlar
constraints."
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argues, in its brief, that in these circunstances the
requi renents and policies of PCC 34.60. 010. A and
PCC 34.50.015 can be bal anced agai nst each other, allow ng
the city to approve a 26-foot-wide street in a 40-foot
ri ght-of -way. The <city also argues that plan Public
Facilities Policy 11.11 requires consistency with "existing

and planned neighborhood |and use patterns,” not street

rights-of-way, and therefore does not have the effect
claimed by petitioner.

This Board is required to defer to a local governing
body's interpretation of its own enactnent, unless that
interpretation is contrary to the express words, purpose or
policy of the local enactnment or to a state statute,
statewi de planning goal or admnistrative rule which the

| ocal enactnent i nplenents. ORS 197.829; Gage v. City of

The chal | enged deci si on addresses PCC 34.50.015 as fol |l ows:

"The total site area is 28,215 square feet. The R5 zone
requires 5, 000-square-foot lots, which permits up to five lots
on this site with the 40-foot right-of-way [for SE] 48th.
Ni nety percent of five lots is 4.5 lots. None of the types of
physi cal constraints that would allow for a reduction in the
m ni mum density standard is present on the subject site. The
cluster subdivision, in conjunction with the access conditions
and the placenent of the sidewalk in an easenent, enable the
site to accommpdate five lots in satisfaction of the m ninmm
density standard in PCC 34.50.015." (Enmphasi s added.)
Record 29-30.

Wth a requirenent to dedicate 15 feet along the western edge of the
property for right-of-way, the five Iots approved by the city total 25,164
square feet. Record 44. Apparently, if intervenor were required to
dedicate 25 feet along the western edge of the property for a 50-foot
ri ght-of-way, the remaining area of the subject property would be | ess than
25,000 square feet and would not allow the creation of five lots.
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Jackson County, 313 O 508, 514-15, 836 P2d 710 (1992).°7
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not

Under

Weeks v. City of Tillanpok, 117 O App 449, 453-54,

844 P2d 914 (1992), this Board is required to review a
governing body's interpretation of a |ocal enactnment and may

interpret the local enactnent in the first instance.8

TORS 197.829 was enacted to codify Cark, but was not in effect

this Board nmade the decision reviewed in CGage. Neverthel ess, the court

appeals has stated that it wll interpret ORS 197.829 to nean what
supreme court, in Gage, interpreted Clark to nmean. Wat son v. Cl ackanmas
County, 129 Or App 428, 431-32, __ P2d ___ (1994).

8In Weeks v. City of Tillanpok, supra, and Cope v. City of Cannon Beach
115 O App 11, 836 P2d 775 (1992), aff'd 317 Or 339 (1993), the court
appeals interpreted the Oregon Suprene Court's decision in Clark v.
County, 313 O 508, 836 P2d 710 (1992), as both requiring increased
deference to | ocal government interpretations of |ocal |and use |egislation
and barring LUBA and the appellate courts frominterpreting |ocal

Jackson

I egislation in the first instance.

Page 16

"* * * McCoy [v. Linn County, 90 Or App 271, 275-76, 752 P2d
323 (1988)] and its progenitors rested on the prenmi se that the

meaning of local legislation is a question of law to be
resol ved sequentially and i ndependently by |ocal decisionnakers
and then by LUBA and the reviewing courts. The prenise of

Clark is that the meaning of |ocal enactnents, although stil

per haps a question of law, is not one that review ng bodies may
deci de i ndependently; rather, with defined exceptions, LUBA and
the courts are required to follow the local interpretations.

* *x %

"By allocating interpretive authority between |ocal governnents
and reviewing tribunals in that way, Clark also has the
necessary effect of mnmaking a corresponding allocation of
interpretive responsibility. After dark, |ocal governnents
may no nore fail to articulate interpretations of their
| egi slation that are necessary to their decisions than they may
omt necessary findings of fact, and LUBA has no nore authority
on review to supply missing interpretations than it does to
make findings [of fact] that the | ocal government has failed to
include in its decision.” (Enmphases in original; footnote
omtted.) Weeks v. City of Tillamok, 117 Or App at 454.
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Additionally, to be reviewable by LUBA, a |ocal governnent's
interpretation of its regulations nust be provided in the
chal | enged decision or the supporting findings, not in the

| ocal governnment's brief. Eskandarian v. City of Portl and,

26 Or LUBA 98, 109 (1993); MIller v. Washington County, 25

Or LUBA 169, 179 (1993).

The chal l enged deci sion explains why the city believes
al | owi ng a 26-f oot -w de street i's consi st ent W th
PCC 34.010.A, Figure 1 (Record 30) and wth plan Public
Facilities Policy 11.11 (Record 29), and petitioner does not
chall enge these determ nations. However, the chall enged
deci sion does not explain how the <city interprets
PCC 34.010. A, Figure 1 to allow a 40 foot right-of-way for
t he approved 26 foot street. Simlarly, the challenged
deci sion does not addr ess why al I ow ng a 40-foot
right-of-way is consistent with plan Public Facilities
Policy 11.11. The decision nust be remanded for the city

council to address these issues.

In Gage v. City of Portland, 319 O 308, 312 n 4, ___ P2d ___ (1994),
the Oregon Suprene Court clarified that the increased deference required
under Clark only applies where the |ocal decision nmaker is the governing
body. The suprene court explicitly did not address the issue decided in
Weeks and Cope, i.e., whether LUBA and the appellate courts retain
authority under Clark, to interpret local |and use legislation in the first
i nstance. The supreme court's decision can be read as interpreting Clark
as only addressing the situation where there is an interpretation by the
| ocal governing body to which deference is required, and not addressing the
situation where there is an interpretational issue, but no loca
interpretation to which to defer. |If that is the case, Weks and Cope may
read a limtation into LUBA's scope of review under Clark that is not
justified by that decision. However, unless and until Weks and Cope are
overrul ed, we are bound by those deci sions.
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Thi s subassi gnnent of error is sustained.

B. Maxi mum Density

As noted in n 6, supra, PCC 34.50.015 provides that the
m ni mum density for land divisions in the R5 zone is 90% of
"t he maxi mum density allowed by [PCC] Title 33." Petitioner
argues that in determ ning the maxi mum density allowed in a
cluster subdivision, the city nust conply with the "maxi num
density" standard of PCC 33.216.030. C

"Density. The overall project may not exceed the
density allowed by the base zone. I n cal cul ati ng
the density, the area of the whole subdivision is
i ncl uded, except for public or private streets."
Enphasi s by petitioner.)

Petitioner cont ends t he city m sconstrued
PCC 33.216.030.C by including the area occupied by the
five-foot sidewalk easenent required by the challenged
decision in its <calculation of the rmaxinmum allowable
density. Petitioner argues that iif a b50-foot street
right-of-way were required, as petitioner believes is
necessary, the required sidewal k would be | ocated within the
street right-of-way and would be excluded from the
cal cul ati on of maxi mum al | owabl e density under
PCC 33. 216. 030. C. According to petitioner, allow ng the
si dewal k easenent to be included in the density cal cul ation
because it is outside the 40-foot right-of-way required by
the challenged decision is sinply a subterfuge to allow
intervenor to create five, rather than four, lots.

The city argues that PCC 33.910 defines "street" as:
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"The area wthin the right-of-way, such as
roadways, par ki ng strips and si dewal ks. "
(Enphasi s added.)

The city further argues that the PCC does not require that
sidewal ks be within street rights-of-way, noting that the

PCC 34.70.020.E definition of "sidewal ks" states:

tRoxok In those instances where a pedestrian
circulation system is provided on easenents or
ri ghts-of -way separ at ed from streets, such
pedestrian ways my be accepted in Ilieu of
sidewal ks along streets at the discretion of the
Hearings O ficer. Sidewal ks whether along streets
or in pedestrian ways shall be constructed and

surfaced in accordance with the requirenments of
the City Engineer." (Enphases added.)

According to the city, because the sidewal k required by the
chal l enged decision will be located in a pedestrian
easenment, rather than a street right-of-way, its area may be
i ncl uded in t he density det erm nation under
PCC 33. 216. 030. C.

The chall enged decision states that the standards of
PCC chapter 33.216 for <cluster housing are applicable.
However, with regard to t he density st andard of
PCC 33.216.030.C, the challenged decision contains only the
foll owi ng conclusory statenent:

" * * Allowing a five-lot cluster subdivision is
consi st ent with the density requirenent I n
PCC 33.216.030(C)." Record 27.

We are required to give deference to the city council's
interpretation of a PCC provision, but that interpretation

nmust be expressed in the chall enged decision, not sinply in
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the city's brief. Gage v. City of Portland, supra; Weks v.

City of Tillanpok, supra; Eskandarian v. City of Portl and

supr a. Accordingly, the challenged decision nust be
remanded to the city council to explain its interpretation
and application of PCC 33.216.030.C.°

Thi s subassi gnnent of error is sustained.

The fourth and fifth assignments of error are

sust ai ned.

© 00 ~N oo o b~ w NP

The city's decision is remanded.

W note that if, on remand, the city's response to the previous
subassignnent of error results in any change to the anobunt of Iand
i ntervenor nust dedicate for street right-of-way, that would also affect
the cal cul ation of the maxi mum density all owed under PCC 33.216.030.C.
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