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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,
Petitioner, LUBA No. 94-045

FI NAL OPI NI ON
AND ORDER

VS.

DOUGLAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Dougl as County.

Celeste J. Doyle, Assistant Attorney General, Salem
filed the petition for review and argued on behalf of
petitioner. Wth her on the brief were Theodore R
Kul ongoski, Attorney General; Thomas A. Balner, Deputy
Attorney Ceneral; and Virginia L. Linder, Solicitor General.

Paul E. Meyer, Assistant County Counsel, Roseburg,
filed the response brief and argued on behal f of respondent.

HOLSTUN, Chief Referee; SHERTON Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 11/ 09/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner challenges anendnents to the Douglas County

Land Use and Devel opnent Ordi nance (LUDO).
MOTI ON FOR SUMVARY AFFI RMANCE

The notice of intent to appeal in this matter

identifies the chall enged decision as foll ows:

"Notice is hereby given that petitioner intends to
appeal that |and wuse decision of respondent
entitled 'An ordinance Adopting Amendnents to the
Conprehensive Pl an and the Coastal Resources Pl an,
"also known as 'Ordinance 94-1-2,' which becane
final on February 23, 1994, and which involves
conprehensive plan anmendnents addressing House
Bill 3661 (Or Laws 1993, ch 792), GOsprey habitat
and Wnchester Bay |and use. The chal | enged
ordi nance al so involves anmendnents to respondent's
[LUDO] and Coastal Resources Plan and plan map."
(Enphasi s added.) Notice of Intent to Appeal 1.

The petition for review exclusively chall enges anendnments to
the LUDO which were adopted by Ordi nance 94-1-3. Al t hough
Ordi nance 94-1-2 (which anends the conprehensive plan and
coastal resources plan) is referenced by nunber in the
notice of intent to appeal, Ordinance 94-1-3 (which anends
the LUDO) is not referenced by nunber. Because petitioner's
challenge is directed at Ordinance 94-1-3, whereas only
Ordinance 94-1-2 is specifically referenced in the notice of
intent to appeal, respondent contends the county's decision
shoul d be affirnmed.

As petitioner correctly notes, LUBA's rules do not

require that the notice of intent to appeal identify the
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chal I enged deci sion by the nunber assigned to the chall enged
deci sion by the local governnent. Instead our rules require
that the notice of intent to appeal include "[t]he full
title of the decision to be reviewed as it appears on the
final decision.” OAR 661-10-015(3)(c). Petitioner's notice
of intent to appeal does not conply with OAR 661-10-
015(3)(c). However, the notice does specifically state that
t he decision chall enged anends the LUDO. The record filed
by the county in this matter includes O dinance 94-1-3 and
docunments submtted during the |ocal proceedings |leading to
t he adoption of Ordinance 94-1-3. In these circunstances,
we conclude petitioner's error in failing to include in the
notice of intent to appeal "[t]he full title of [Ordinance
94-1-3] as it appears [in that ordinance]"” is a technica

violation of our rules. Petitioner's technical violation of
our rules does not affect respondent's substantial rights
and, therefore, does not affect our review or provide a
reason for summary affirmance of the county's decision.

OAR 661-10-005; see Fraser v. City of Joseph, O LUBA

__ (LUBA No. 94-067, Order on Mtion to Dismss, June 28,
1994), slip op 4 (failure to include in the notice of intent
to appeal the full title of the decision and the date the

deci sion becane final); Davenport v. City of Tigard, 23 O

LUBA 679, 680 (1992); Brotje-MLaughlin v. Clackams County,

21 O LUBA 606, 610 n 4 (1991); Tice v. Josephine County, 21

O LUBA 550, 551-52 (1991).
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ASSI GNMENT OF ERROR

Petitioner argues the ordinance challenged in this
appeal violates certain provisions of Oregon Laws 1993,
chapter 792 (HB 3661), and admnistrative rules adopted by
the Land Conservation and Devel opnent Conm ssion (LCDC) to
i mpl enent St atew de Pl anning Goals 3 (Agricultural Land) and
4 (Forest Lands).! Petitioner presents a single assignnment
of error with six subassignnents. Respondent answers by
identifying 12 issues raised by the six subassignnents.
Respondent concedes certain issues. At oral argunent,
petitioner also conceded certain issues.?2 W identify the
conceded issues and resolve the issues remaining in dispute
bel ow

Issue 1 (ORS 215. 705 Lot s-of-Record)

O Laws 1993, chapter 792, section 2, is codified at
ORS 215. 705. ORS 215.705(1) provides the follow ng

| ot-of -record provisions:

1on February 18, 1994, LCDC adopted revisions to its Goal 3 and 4
adm nistrative rules in response to HB 3661. The effective date of those
amendments was March 1, 1994, Addi ti onal anmendnments to those rules have
been adopted since February 18, 1994. The parties agree the pre-February
18, 1994 Goal 3 and 4 rules apply to the chall enged decision. Therefore
the rule provisions cited in this opinion are the pre-February 18, 1994
versions of those rules.

2Fol | owi ng adoption of Ordinance 94-1-3, the county adopted Ordinances
94-2-2 and 94-3-2, which change the effective date of Ordinance 94-1-3 and
correct some of the defects petitioner identifies in Odinance 94-1-3.
Based on certain corrections adopted by Odinance 94-3-2, petitioner
concedes certain issues raised in the petition for review
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"A governing body of a county or its designate my
allow the establishnment of a single-famly
dwelling on a |lot or parcel located within a farm
or forest zone as set forth in this section and
ORS 215.710, 215.720, 215.740 and 215.750 after
notifying the county assessor that the governing
body intends to allow the dwelling. A dwel ling
under this section may be allowed if:

"(a) The lot or parcel on which the dwelling wll
be sited was lawfully created and was
acquired by the present owner:

"(A) Prior to January 1, 1985; or

"(B) By devise or by intestate succession
from a person who acquired the lot or
parcel prior to January 1, 1985.

"% * * * xn
Petitioner cites a number of LUDO provisions adopted by
Ordi nance 94-1-3 which include |anguage simlar to that

contained in ORS 215.705(1).3 Petitioner's concern is that

3Petitioner cites LUDO 3.2.100.5, 3.2.155.2.a, 3.3.050.3, 3.3.125.2,
3.4.050.3, 3.4.125.2, 3.5.050.3 and 3.5.115. 2. For exanple, LUDO 3.2.155
includes the following standards for "Owmer of Record" dwellings in the
Ti mberl and Resource zoning district:

"Standards for 'Omer of Record' Dwellings
"A dwelling on a lot or parcel that the current owner acquired
before January 1, 1985, or acquired by devise or intestate

succession from an owner who acquired the property before
January 1, 1985, may be all owed subject to the follow ng:

"x % % * %

"2. Fi ndi ngs nust be nade to satisfy all of the follow ng:

"a. That the lot or parcel on which the dwelling wll
be sited was |awfully created.

"x % *x * %"
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the county interprets the above quoted |anguage of ORS
215.705(1) and the simlar LUDO |anguage to apply the
qualifying ||anguage in subsections (A) and (B) of ORS
215.705(1)(a) only to the "ownership" elenment of that
statute. Petitioner's specific concern is that under the
county's interpretation, lot-of-record dwellings could be

allowed in circunmstances where the statute does not all ow

t hem First, petitioner argues a lot-of-record dwelling
could be allowed on a lot or parcel that was illegally
created, so long as the owner (1) acquired the illegally

created | ot or parcel either prior to January 1, 1985 or by
devise or intestate succession from a person who acquired
the illegally created |ot or parcel prior to January 1,
1985; and (2) action was taken after January 1, 1985 to make
the lot or parcel |egal. Second, petitioner argues if a
person acquired property prior to January 1, 1985 or
acqui red property by devise or intestate succession from a
person who acquired the property prior to January 1, 1985,
t hat property could be divided after January 1, 1985 and a
| ot-of -record dwelling could be approved for each of the new
parcels or |ots.

We do not understand the county to argue it interprets
ORS 215.705(1)(a) to allow dwellings in the second
circunstance identified above. To the extent it does, we
agree with petitioner that such an interpretation 1is

inconsistent with the language in ORS 215.705(1)(a). We
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al so agree with petitioner that respondent's interpretation
of ORS 215.705(1)(a) and the challenged LUDO provisions as
allowing lot-of-record dwellings in the first circunstance
descri bed above is inconsistent with the |anguage of ORS
215.705(1)(a).

Wth regard to the first circunstance identified above,
respondent relies in |arge part on Oregon Laws 1993, chapter

436, section 2, codified at ORS 92.177, which provides:

"Where application is made to the governing body
of a city or county for approval of the creation
of lots or parcels which were inmproperly forned
w t hout the approval of the governing body, the
governing body of a <city or county or its
desi gnate may consider and approve an application
for t he creation of | ots or parcel s
notw thstanding that less than all of the owners
of the existing legal lot or parcel have applied
for the approval ."4

According to respondent, as a mtter of grammmatica

construction of ORS 215.705(1)(a) and as a matter of
construction of ORS 215.705(1)(a) in context wth ORS
92.177, ORS 215.705(1)(a) is correctly construed to allow
| ot-of -record dwellings where the | ot or parcel was acquired
prior to January 1, 1985 and action is taken after January

1, 1985 to namke the | ot or parcel |egal.

4petitioner contends ORS 92.177 was adopted sinply to overrule LUBA's
opinion in Kilian v. City of West Linn, 15 Or LUBA 585, aff'd 88 Or App 242
(1987), where this Board held that where a property is illegally
partitioned, the consent of all current owners of the illegally partitioned
parcels is required to legalize the partition after-the-fact.
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Under PGE v. Bureau of Labor and Industries, 317 O

606, 859 P2d 1143 (1993), our first inquiry in attenpting to
determne the neaning of statutes is directed at the
| anguage of the statute itself and its context. If the
| egislature's intent in ORS 215.705(1)(a) is clear fromthis
inquiry, we need not consider legislative history.?> The

| anguage of ORS 215.705(1)(a) itself supports petitioner's

construction of that statute. The subj ect of the
"acquisition" requirenment is a "lawfully created" "lot or
parcel ." The present owner nust have acquired a "lawfully
created" "lot or parcel” prior to 1985, or acquired the
"lawfully created" "lot or parcel” by "devise or intestate

successi on" from soneone who acquired it prior to 1985. The
statute sinply does not apply to lots or parcels that were
"illegally created"” prior to 1985. Such lots or parcels may
be legalized after 1985, and ORS 92.177 facilitates such
after-the-fact |egalization. However, such after-the-fact
| egalization of |ots or parcels does not nean they were
"lawfully created" before 1985. Such after-the-fact
|l egalized lots or parcels do not qualify for lot-of-record
dwel I'i ngs under ORS 215.705(1)(a).

Thi s subassi gnnent of error is sustained.

SPetitioner attaches, as attachments 1, 2, and 3 of its post oral
argunment nenorandum |egislative history supporting its construction of
ORS 215.705 and 92.177. Respondent provides no |egislative history, but
argues LUBA only requested that the parties submt post oral argunent
menoranda clarifying those issues renmaining in dispute. Respondent noves
that we strike attachments 1, 2, and 3. W grant the notion to strike.
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| ssue 2 (ORS 215.284(2)(b) Requirement that Nonfarm
Dwellings be Situated on Land that IS
Generally Unsui t abl e for Production of
Mer chant abl e Tree Speci es)

LUDO 3.5.100(9)(f), as adopted by Ordinance 94-1-3,
provides that a nonfarm dwelling is allowed in the Farm
Forest district if, amobng other things, the dwelling "is
situated upon |land generally unsuitable for the production
of farm crops and livestock.” In addition to unsuitability
for "farm crops and |ivestock,"” ORS 215.284(2)(b) inposes a
requi renent that nonfarm dwellings be |ocated on |and that
is generally unsuitable for the production of "nmerchantable
tree species.” LUDO 3.5.100.9(f), as adopted by Ordinance
94-1-3, does not include the latter requirement concerning
general wunsuitability for production of "merchantable tree
species.”

However, Ordinance 94-3-2 anended LUDO 3.5.100.9(f) to
add the mssing reference to |l ands generally unsuitable for
production of nerchantable tree species. Based on this
amendnment to LUDO 3.5.100.9(f), petitioner concedes issue 2.

Thi s subassi gnnent of error is denied.

| ssue 3 (Churches and School s)

OAR 660-33-120 |ists wuses authorized on agricultural
| ands. Anmpbng the uses listed are "[c]hurchs and ceneteries
in conjunction with churches,” and "[p]Jublic or private

schools, including all buildings essential to the operation

of a school." Unless an exception under ORS 197.732 and OAR

Page 9



© 00 ~N oo o b~ w NP

e e N
w N B O

14
15
16

17

18

19
20
21
22
23

chapter 660, division 4 is approved, OAR 660-33-130(3)
precl udes approval of churches or public or private schools
on agricultural lands "within 3 mles of an urban growth
boundary."

As anended by Ordinance 94-1-3, LUDO provisions for
certain resource zones subject to OAR chapter 660, division
33, allowed churches and schools w thout inposing the above
noted 3-mle limtation. However, as anended by Ordinance
94-3-2, only the Agriculture and Wodl ot district arguably
fails to inmpose the 3-mle limtation required by OAR 660-
33-130(3).

As relevant, LUDO 3.6.100, which specifies permtted

uses in the Agriculture and Wodl ot district, provides:

"In the [Agriculture and Wodlot district], the
follow ng uses and activities and their accessory
bui | dings and uses are permtted * * *:

"1. Uses listed in 83.5.100 * * *_[6]

"k *x * * *

"3. Public and sem public buildings, structures

and uses essential to the physical, social
and economc welfare of the area, including
but not limted to * * * schools * * * and
churches. "
6LUDO 3.5.100 lists conditional uses allowable in the Farm Forest

district. Anmong the uses listed in LUDO 3.5.100 are the foll ow ng:

"12. Churches and public or private schools, including al
buil dings essential to the operation of a school
provi ded that they are not within 3 mles of a UG unl ess
an exception is approved pursuant to ORS 197.732 and
OAR [chapter] 660 division 4."

Page 10
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" * *x * %"

Respondent ar gues we may overlook the failure
explicitly to inmpose the OAR 660-33-130(3) 3-mle limtation
on churches and schools in subsection 3 of LUDO 3.6.100,
because that limtation is inmposed on churches and school s
in the Farm Forest district by LUDO 3.5.100(12), and the
Farm Forest district conditional uses are incorporated by
reference by subsection 1 of LUDO 3.6.100. According to
respondent, subsections 1 and 3 of LUDO 3.6.100 nust be read
t oget her and, therefore, the 3-mle |limt would apply to any
churches or schools allowed in the Agriculture and Wodl ot
district.

Respondent concedes the listing of churches and school s
in subsection 3 of LUDO 3.6.100 as exanples of public and
sem public buildings wthout specifically inposing the 3-
mle limtation "may be inartful,” but argues it does not
intend to allow churches and schools in violation of the OAR
660- 33-130(3) requirenent that such churches and school s not
be l|located within 3 mles of a UGB. Dougl as County's
Menorandum i n Response to Petitioner's Menorandum 6.

We seriously question whether the county would violate
LUDO 3.6.100(1) by approving a church or school within 3
mles of a UGB in the Agriculture and Wodl ot district, when
LUDO 3.6.100(3) expressly allows churches and schools
wi t hout any |imtation on their proximty to UGBs.

Construing LUDO 3.6.100(1) and (3) to give effect to both of
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t hose subsection would appear to allow the county to
approves churches and schools within 3 mles of a UG in the
Agriculture and Wodlot District, when OAR 660-33-130(3)
prohi bits approval of such churches and school s.

Thi s subassi gnnent of error is sustained.

| ssue 4 (Power Generation Facilities)

In its petition for review, petitioner argues the
county's Exclusive Farm Use-G azing and Exclusive Farm Use-
Cropland districts are inconsistent wth OAR 660-06-
025(4) (i). OAR 660-06-025(4) (i) allows power generation
facilities on forest lands wthout a Goal 4 exception,
provi ded such facilities do not renove nore than 10 acres of
land from resource use. LUDO 3.3.100(9) and 3.4.100(9)
al l ow power generation facilities in the Exclusive Farm Use-
Grazing and Excl usive Farm Use-Cropland districts wthout a
goal exception, so long as such facilities do not renpve
nore than 20 acres "from use as a comercial agricultural
enterprise.”

Petitioner concedes the Exclusive Farm Use-G azing and
Excl usive Farm Use-Cropl and districts are districts adopted
to inmplenment Goal 3 and that LUDO 3.3.100(9) and 3.4.100(9)
are consistent with OAR 660-33-130(23), which prohibits
power generation facilities on agricultural |ands w thout an
exception if such facilities "preclude nore than 20 acres

fromuse as a comercial agricultural enterprise * * *_"
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At oral argunent and in its post oral ar gunent
menor andum  petitioner argues the <county's Farm Forest
district is a mxed Goal 3 and 4 zoning district which nust
comply with OAR 660-06-025(4)(i) and  660-33-130(23).
Petitioner contends the Farm Forest di strict al | ows
"[c] ommer ci al utility facilities for the purpose of
generating power for public use by sale * * * " wthout
i nmposing any limtation on the ambunt of |and renoved from
resource use. LUDO 3.5.100(6). According to petitioner
LUDO  3.5.100(6) vi ol at es OAR 660- 06- 025(4) (i) and
660- 33- 130( 23) .

Respondent does not dispute petitioner's argunment
concerning the Farm Forest district. However, respondent
correctly points out that petitioner's argunents in the
petition for review are I|limted to the Exclusive Farm
Use- Cropl and and Exclusive Farm Use- G azing zoning district
provisions for power generation facilities. Respondent
contends petitioner may not raise argunents concerning the
Farm Forest district for the first tine at oral argunent and
in its post oral argunment nmenorandum We agree with
respondent.

Thi s subassi gnnent of error is denied.

|ssue 5 (Small Scal e Farm or Forest Dwellings)

LUDO 3.6.050(3) permts the county to approve single
famly dwellings "in conjunction with small scale farm or

forest use" in the Agriculture and Wodlot district, which

Page 13
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i mpl enents Goals 3 and 4. Petitioner contends such "smal
scale” farm or forest dwellings are not allowable under
Goals 3 and 4 and that ORS 215.304(1)7 precludes LCDC from
adopting or inplenmenting any rule which would permt the
county to adopt a provision such as LUDO 3.6.050(3).

Respondent concedes this issue. Thi s subassi gnnment of
error is sustained.

| ssue 6 (Definition of Canpground)

LUDO 1.090 provides the following definition of
"canpground: "

"An area designed for short-term recreationa

pur poses and where facilities, except comerci al

activities such as grocery stores and | aundromats,

are provided to acconmmpdate that use. Space for
tents, canpers, recreational vehicles, and notor
homes are allowed and permanent open air shelters
(adi rondacks) may be provided on the site by the
owner of the devel opnent. In the exclusive farm
use zones intensively devel oped recreations such
as swimm ng pools, tennis courts, retail stores or
gas stations shall not be all owed."

Al t hough canpgrounds are allowed on |ands subject to
Goals 3 and 4, OAR 660-06-025(4)(e) and 660-33-130(19)

specifically define canpgrounds as foll ows:

"[Aln area devoted to overnight tenporary use for
vacation, recreational or energency purposes, but
not for residential purposes. A canping site may
be occupied by a tent, travel trailer or

TORS 215.304(1) provides:

"The Land Conservation and Devel opnent Conmi ssion shall not
adopt or inplement any rule to identify or designate small -
scale farm and or secondary | and."
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recreational vehicle. Canpgrounds * * * shall not
include intensively developed recreational wuses
such as swimmng pools, tennis courts, retail
stores or gas stations."

Petitioner argues the LUDO, as anended by the chall enged
deci sion, allows canmpgrounds in a nunber of resource zones.
Petitioner contends the county's definition of "canpground”
is inconsistent with the above quoted definition of that
termin OAR 660-06-025(4)(e) and 660-33-130(19).

As clarified by the parties’ post oral argunent
menor anda, t he Ti mber | and Resour ces, Farm  Forest,
Agriculture and Wbodlot, Exclusive Farm Use-Gazing and
Exclusive Farm Use-Cropland districts allow canpgrounds.
Three of those zoning districts (the Tinberland Resources,
Farm Forest, and Agriculture and Wbodl ot di stricts)
explicitly include a definition of canmpground that repeats
the definition <contained in OAR 660-06-025(4)(e) and
660- 33-130(19), rather than relying on the LUDO 1.090. Only
the Exclusive Farm Use-Grazing and Exclusive Farm Use-
Cropland districts rely on the definition of "canpground”
provided in LUDO 1.090.

LCDC does not require that |ocal governnments adopt
conprehensive plans and |and use regulations that restate,
word for word, the statewide planning goals or the
adm nistrative rules which inplenent those goals. The
conprehensive plans and |and use regulations nust "conply”

with the goals and rules. ORS 197.175(2)(a); see ORS
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197.646. The court of appeals has explained this obligation

as foll ows:

"LCDC' s goals and rules are not self-executing.

The actual regulation takes place through the
| ocal legislation that is enacted pursuant to them
and is found to comply with them The distinction
is not one without a without a difference. Loca

conprehensi ve plans and |and use regul ations need
not sinply parrot LCDC s goals and rules; the
local legislation is required to conply with them
but not to duplicate them" Oregonians in Action
v. LCDC, 106 Or App, 721, 726, 809 P2d 718 (1991).

Petitioner's entire argunment in the petition for review

"[T] he broader definition of 'canpground allows
more uses in the resource zones that do [LCDC s]

rul es. Respondent' s br oader definition of
" campgr ound' i's t herefore i nconsi st ent with
applicable requirenments.” Petition for Review 17.

In its post oral argunment nmenorandum petitioner explains

its concern is that LUDO 1.090 allows "nmotor hones,"” whereas
OAR 660- 06-025(4) (e) and 660-33-130(19) do not nention notor
homes. According to petitioner, notor hones my be |arger
and require nore facilities than travel trailers or
recreational vehicles. Petitioner also objects that under

LUDO 1.090 canpgrounds need only be "designed for short-term

recreational purposes,” whereas OAR 660-06-025(4)(e) and
660- 33-130(19) require that the canpground be "devoted to

overni ght tenporary wuse for vacation, recreational or
enmer gency purposes, but not for residential purposes.”
Petitioner contends a facility may be "designed for" a

particul ar purpose, but nevertheless be "devoted to" other
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pur poses. Petitioner also objects to the failure of the
LUDO 1.090 definition expressly to preclude use for
"residential purposes.”

We do not believe petitioner has shown that the LUDO
1.090 definition fails to conply with OAR 660-06-025(4)(e)
and 660-33-130(19). The definitions are different.
However, we agree wth respondent that there is not a
substantial anount of difference between a recreational

vehicle and a notor hone. Petitioner's concern about the

"designed for versus "devoted to | anguage presents a
cl oser question, but we do not agree the different |anguage
used in the LUDO ampunts to a conflict with the rule
| anguage. We al so conclude the LUDO 1.090 definition makes
it sufficiently clear that a canpground may not be used for
residential purposes, w thout specifically saying so.

Thi s subassi gnnent of error is denied.

|ssue 7 (Definition of Golf Course)

Respondent concedes that, as anmended by Ordi nance 94-1-
3, the Agriculture and Wbodl ot and Farm Forest districts
sinmply allow "golf courses" as a conditional use, wthout
specifying that the definition of "gol f course” in
OAR 660-33-130(20) applies. LUDO 3.5.100(5); 3.6.100(4).
Because other resource zones specifically include the
OAR 660-33-130(20) definition of "golf <course,” but the

Agricul ture and Wbodl ot and Farm Forest districts do not,

petitioner contends the chall enged decision nust be remanded
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so the county may make it clear that the OAR 660-33-130(20)
definition applies in the Agriculture and Wodl ot and Farm
Forest districts.

The county points out that Ordinance 94-3-2 anended
LUDO 3.5.100(5) to explicitly refer to the OAR 660-33-
130(20) definition, making it clear that the rule definition
of "golf course"” applies in the Farm Forest district.
Ther ef or e, a remand to correct LUDO 3.5.100(5) IS
unnecessary. However, the county concedes LUDO 3.6.100(4)
must be anmended to incorporate a reference to the OAR 660-
33-130(20) definition.

Thi s subassi gnnent of error is sustained, in part.

|ssue 8 (35 Acre Mninmum Lot or Parcel Size in the
Excl usi ve Farm Use-Cropl and District)

The 1993 legislature adopted specific mnimm | ot and
parcel sizes. For forest land and farm | and not designated
range land, the mninmum lot or parcel size is 80 acres.
ORS 215.780(1)(a) and (b). For land zoned for exclusive
farm use and designated as rangeland, the mninmm |ot or
par cel size is 160 acres. ORS 215.780(1)(c). ORS
215.780(2) provides what the parties refer to as a "go
bel ow' provision, which permts a county to establish
m ni mum | ot or parcel sizes smaller than would otherw se be

requi red by ORS 215.780(1):

"A county may adopt a lower mninum | ot or parcel
size than that described in [ORS 215.780(1)] by
denonstrating to [LCDC] that it can do so while
continuing to neet the requirenments of ORS 215. 243
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and 527.630 and the Jland wuse planning goals
adopt ed under ORS 197.230."

Petitioner contends the requirenment of ORS 215.780(2)
that the county denonstrate to LCDC that a mninmum |ot or
parcel size smaller than required by ORS 215.780(1) wll
meet "the requirenments of ORS 215.243 and 527.630 and the
| and use planni ng goal s adopted under ORS 197. 230" nust cone
before the county adopts the smaller mnimm |ot or parcel
size.8 Therefore, petitioner contends the county erred by
adopting a 35-acre mnimum |ot or parcel size for the
Excl usi ve Farm Use-Cropl and district. LUDO 3.400(1)(a).

W agree wth petitioner's construction of ORS
215.780(2). This subassignment of error is sustained.

| ssue 9 (Exceptions to Mninum Lot or Parcel Sizes in
t he Ti mber | and Resour ce District for
Exchanges or Transfers)

As adopted by Ordinance 94-1-3, LUDO 3.2.200(1)(b)(1)
exenpted from partitioning review certain divisions of |and
"for the purposes of exchanges and transfers between forest
land owners * * * " Petitioner objects that LUDO
3.2.200(1)(b) (1) inproperly allows divisions that do not
conply with the 80-acre mninmum |lot or parcel Si ze

requi renment of ORS 215.780(1)(c).

8Al t hough LCDC approved the county's proposal for a 20-acre m ni num | ot
size on lands currently zoned Agriculture and Whodl ot, the county's request
for a 35-acre "go below' mninmum ot or parcel size in the Exclusive Farm
Use- Cropl and zone was denied by LCDC at its May 27, 1994 neeti ng.

Page 19



o 0 ~N O o A W N P

L
=

12
13
14
15

16

17
18
19
20
21

22
23
24
25
26
27
28
29

Respondent poi nts out Or di nance 94. 3.2 anmends
LUDO 3.2.200(1)(b)(1) to explicitly inpose the 80-acre
mnimum | ot or parcel size. Petitioner concedes this
subassi gnnent of error

Thi s subassi gnnent of error is denied.

| ssue 10 (Exceptions to M ninmm Lot or Parcel Sizes in
the Tinmberland Resource District for Certain
Li sted Uses)

LUDO 3.2.200(1)(b)(2) provides that | ot or parcel sizes
of less than 80 acres may be allowed for certain specified

uses in the Timberl and Resource district.

"Lot or parcel sizes may be reduced below 80 acres
t hr ough t he adm ni strative action process
specified in LUDO 2.060.1.c only for [certain
listed] uses * * * "

OAR 660- 06-026( 3) provides:

"New land divisions less than [80 acres] nmay be

approved only for t he uses listed in

OAR 660- 06-025(3) (m t hr ough (0) and (4)(a)

t hrough (n) provided that such uses have been

approved pursuant to OAR 660-06-025(5)."

Respondent contends that, with the exception of |limted
mai nt enance and repair facilities, deviation from the
80-acre mninmum |lot or parcel size for the listed uses in
LUDO 3.2.200(1)(b)(2) is authorized by OAR 660-06-026(3).
Respondent agrees that remand is appropriate to delete
"l'imted mai ntenance and repair facilities" fromthe |ist of

uses that nmay be authorized on lots or parcels of |ess than

80 acres in the Tinberland Resource District.
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Petitioner accepts respondent's concession with regard
to "limted nmaintenance and repair facilities" and concedes
that the other uses petitioner challenges under this
subassi gnnent of error are all owed by OAR 660-06-026(3).

Thi s subassi gnnent of error is sustained, in part.

| ssue 11 (Exceptions to M ninmm Lot or Parcel Sizes in
t he Ti mber | and Resource District for
Homest ead Dwel | i ngs)

LUDO 3. 2.200(1)(b)(3) provides:

"The mninmm parcel size [in the Tinberland
Resource district] nmy be waived to allow a

division of forest land involving a dwelling
existing prior to January 25, 1990 * * * provided
t hat:

"(a) The new parcel containing the dwelling is no
| arger than 5 acres; and

"(b) The remaining forest parcel, not containing
the dwelling, neets the m ninmum | and division
standards of this zone; or

"(c) The remaining forest parcel, not containing
the dwelling, is consolidated with another
parcel which together neet the mninmm | and
di vi sion standards of this zone."

The adm nistrative rules in effect when O di nance 94-1-
3 was adopted allowed a honestead exenption, such as that
aut hori zed by LUDO 3.2.200(1)(b)(3), for existing dwellings
occupied by retiring |and managers. The parties point out
that ORS 215.720(3) does not explicitly authorize or

pr ohi bi t "honmest ead dwel I i ngs."?® Respondent cites

90RS 215. 720(3) provides:
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| egislative history which it contends shows the |egislature
did not intend to preclude creation of parcels of no nore
than five acres for honestead dwellings. However, before
resorting to legislative history, we first nust consult the
statutes adopted by the |egislature governing m ninmm | ot

and parcel sizes in forest zones. PGE v. Bureau of Labor

and I ndustries, supra. ORS 215.780(1) unanbi guously inposes

an 80-acre mnimum | ot size on |ands designated for forest
use, unless the exceptions provided by ORS 215.780(2) or (3)
apply. Neither of the referenced exceptions allows the
creation of parcels for honestead dwellings.

Thi s subassi gnnent of error is sustained.

| ssue 12 (Exceptions to M ninmum Lot or Parcel Sizes in
t he Farm  Forest District for Nonf ar m
Dwel I i ngs)

As adopted by Ordinance 94-1-3, LUDO 3.5.200(1)(b) (1)
al l owed creation of a lot or parcel of less than 80 acres
for nonfarm dwellings in the Farm Forest district.
Petitioner contends that provision violates ORS 215.284(2),
whi ch inposes a nunber of requirenments not included in LUDO

3.5.200(1) (b)(1).

"No dwelling other than those described in this section and
ORS 215.740 and 215.750 may be sited on land zoned for forest
use under a |l and use planning goal protecting forest |and."

"Honestead" dwellings by definition are existing dwellings. ORS 215.720(3)
therefore has little bearing on the question of whether the I|egislature
i ntended to preclude the creation of parcels for honestead dwellings.
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Respondent concedes t he poi nt, but not es t hat
Ordi nance 94-3-2 anended LUDO 3.5.200(1)(b)(1) to address
this concern, and LUDO 3.5.200(1)(b)(1) now specifically
references the requirenents of ORS 215.284(2). Petitioner
agrees and concedes this issue.

Thi s subassi gnnent of error is denied.
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The county's decision is remanded.
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