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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FRI TZ VON LUBKEN, JOANN VON )
LUBKEN, VON LUBKEN ORCHARD, | NC., )
and HOOD RI VER VALLEY RESI DENTS )
COW TTEE, I NC.,

Petitioners,

VS.
LUBA No. 94-132
HOOD RI VER COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
HANEL LUVMBER COMPANY, | NC.,
| nt er venor - Respondent . )

Appeal from Hood River County.

Max M MIller, Jr., Portland, filed the petition for
review and argued on behal f of petitioners. Wth himon the
bri ef was Tonkon, Torp, Galen, Marnmaduke & Boot h.

Teunis Wers, County Counsel, and B. G| Sharp, Hood
River, filed a response brief. Wth them on the brief was
Jaques, Sharp & Sherrerd. Tuenis Wers argued on behal f of
respondent and B. G| Sharp argued on behalf of intervenor-
respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 12/ 06/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision approving a
conditional use permt for a golf course.
MOTI ON TO | NTERVENE

Hanel Lunber Conpany, the applicant below, nopves to
intervene in this appeal on the side of respondent. There
is no opposition to the notion, and it is all owed.
FACTS

The decision challenged in this appeal is the fourth
county decision granting conditional use approval for the
di sputed golf course. The county's first decision was

remanded by LUBA. Von Lubken v. Hood River County, 18 O

LUBA 18 (1989) (Von Lubken 1). The county's second deci si on

was affirmed by LUBA, but LUBA's decision was reversed by
t he Court of Appeals. Von Lubken v. Hood River County, 19

Or LUBA 404, rev'd 104 Or App 683 (1990), adhered to 106 O

App 226 (1991) (Von Lubken I1). The county's third deci sion

was also affirmed by LUBA, but was reversed and remanded by

t he Court of Appeals. Von Lubken v. Hood River County, 24

O LUBA 271 (1992), rev'd 118 Or App 246 (1993) (Von Lubken

).

The golf course at issue in this appeal occupies

approximately 170 acres, of which approximately 113 acres
are zoned Exclusive Farm Use (EFU). Construction of the

gol f course was commenced while petitioners' appeal of the
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county's first decision granting conditional use approval of
t he disputed golf course was pending.! The golf course has
been operating since 1990.
FI RST ASSI GNMENT OF ERROR

Under ORS 215.213(2) and 215.283(2), certain nonfarm
uses, including golf courses, may be allowed in EFU zones.
However, under ORS 215.296(1), the county nust find such

nonfarm uses will not:

"(a) Force a significant change in accepted farm
or forest practices on surrounding |ands
devoted to farmor forest use; or

"(b) Significantly increase the cost of accepted
farm or forest practices on surrounding | ands
devoted to farmor forest use.”

Petitioners Von Lubken own and operate an orchard
conprised of a number of different tracts which together
total approximately 50 acres. Sone of the tracts making up
those 50 acres adjoin the disputed golf course on one or
nore sides. Petitioners Von Lubken contend the golf course
has forced changes in their accepted farm practices and
significantly increased the costs of those practices in the
past, and will continue to do so in the future. Petitioners
contend the county incorrectly applied ORS 215.296(1) in
approving the challenged conditional use permt and nade

findings that are not supported by substantial evidence.

lpetitioners' request for a stay of the county's first decision was
deni ed by LUBA. Von Lubken v. Hood River County, 17 Or LUBA 1150 (1989).
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A. | mpr oper Construction of ORS 215.296(1)

1. Legal Effect of Continued Accepted
Practices

Far m

Some of the findings adopted by the county in support

its decision are as foll ows:

"During the time the golf course has been open
[Vlon Lubken Orchards, 1Inc., was observed to
conduct all normal and accepted farm ng practices
on its orchard properties at +the tinmes those
activities would normally be conducted with one
exception. No aerial spray applications were
observed on the 5 and 10 acre orchard bl ocks. It
was unclear whether these blocks historically
received aerial applications on an annual basis.
In all testinony submtted by the opponents not
one accepted farm practice that was not or could
not be conducted during this period has been
identified." Record I 37.2

19 Petitioners contend the above findings construe

20 215.296(1) as being net sinply because accepted

ORS

farm

21 practices have been carried out on petitioners' property

22 since the golf course began operation.3

2The record in this matter is conposed of six separate vol umes.

When

citing to the record we use Roman nunerals to distinguish between the six
vol umes.

Page 4

3petitioners' argunent is as follows:

"The County determined in [the findings quoted in the text]
that because the Von Lubkens have been observed conducting
accepted farm practices except for aerial spraying, forced
changes in those practices have not been significant. * * * The
County misinterpreted the statute in determning that because
accepted farm practices continue to be conducted, the |evel of
forced changes in practices and costs is insignificant."
Petition for Review 9-10.
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W do not see an erroneous construction of ORS
215.296(1) in the above quoted findings. The findings are
findings of fact, and the allegedly erroneous construction
of ORS 215.296(1) is not present in those findings. The
findings sinply say that wth the exception of aerial
spraying, all of the accepted farm ng practices petitioners
used to carry out on the subject property have continued to
be carried out after the golf course was constructed.

Thi s subassi gnnent of error is denied.

2. Spray Drift and Aerial Spraying as Accepted
Farm Practi ces

Petitioners next contend the findings supporting the
chal l enged decision inply "that spray drift is not an
accepted farm practice and that aerial spraying is not a
necessary farm practice.” Petition for Revi ew 10.
Petitioners cite several pages of findings, but do not
specifically identify the findings they contend nmake this
i nproper inplication.

We accept for purposes of this subassignnent of error
that an erroneous inplication could provide a basis for
reversal or remand. However, again, we do not see the |ega
error petitioners contend is present in the findings. The
findings do not conclude that spray drift and aerial
spraying are not accepted farm practices. The findings do
explain that it is possible to spray with little off-site
drift if |abel restrictions concerning spraying when certain

drift conditions exist are foll owed. The findings explain
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that pesticide |abels and federal regulations nake it
illegal to spray sone pesticides when drift conditions exist
and that it is not an accepted farm practice to apply
pesticides in violation of such requirenents. The findings
al so state that when off-site spray drift is anticipated, it
is an accepted farm practice to call neighboring property
owners to advise them of the spraying activity.

The county's findings do suggest that application of
chemcals wthout regard to weather <conditions or the
expected degree of drift onto adjacent properties is not an
accepted farm practice. The county also found that aerial
spraying is declining in the Hood River Valley and that many
successful orchardists no longer apply chemcals by air at
all. However, the county did not find that aerial
application of chemcals on orchards is not an accepted
farm ng practice. Neither did it find that unavoidable
spray drift is not an accepted farm practice.

Thi s subassi gnnent of error is denied.

3. I ncreased Cost of Aerial Spraying

Petitioners appear to contend the county inproperly
interpreted and applied ORS 215.296(1) by refusing to
consider the increased costs that wll be incurred to
aerially spray the Von Lubken orchard because at |east two
tracts adjoin the golf course on several sides.

The county did not ignore petitioners' contention that

costs of aerial spraying are substantially increased by the
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gol f course. The county adopted findings rejecting
petitioners' contention. Record | 42. Petitioners identify
no msconstruction of ORS 215.296(1). We consi der
petitioners' challenge to the adequacy of the evidence to
support the county's findings bel ow
Thi s subassi gnnent of error is denied.
4. Cunul ative I npacts and Costs, Generally

In remanding LUBA's decision in Von Lubken 111, the

Court of Appeals determ ned that LUBA erred by considering
the six identified inpacts of the golf course on
petitioners' farmng operation in isolation.* The court
expl ained "ORS 215.296(1) should be construed to require

their cunul ative effects to be considered.”" Von Lubken |11,

supra, 118 Or App at 251
Petitioners contend the requirenent that cunulative
effects be considered is determ native because LUBA deci ded

in Von Lubken [I11 that the question of whether the "golf

course significantly affects petitioners’ ability to
aerially spray their orchard is an exceedingly close one."

Von Lubken 111, supra, 24 Or LUBA at 280-81. According to

petitioners, had cunul ative effects been properly considered

by LUBA in Von Lubken 111, such consideration would have

made the case no | onger an "exceedingly close one," and LUBA

4The six inpacts addressed by LUBA in Von Lubken IIl were trespass,
dust, and inpacts on petitioners' aerial spraying, ground spraying, air
flow, and liability.
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woul d have concluded the golf course forces a significant
change in accepted farm practices. Petitioners contend the
sane situation exists now, and that the county erred by
failing to so find.

Petitioners apparently take the view that any
identified changes in accepted farmpractices are "additive"
in the sense that if changes in or increased cost of two or
nmore accepted farmng practice are alnost significant, when
viewed separately, then adding them together necessarily
results in a conclusion that +the standard stated in
ORS 215.296(1) is violated.

In the above quoted statenent from our decision in Von

Lubken 111 we addressed inpacts on aerial spraying only. As

we have already explained, the error identified by the Court
of Appeals was the failure of the county and LUBA to
consi der cunul ative inpacts on accepted farm practices as a
whol e. We reject petitioners' apparent contention that
where inpacts on an individual accepted farm practice are
such that they alnost force a significant change in that
practice, then any inpacts on other accepted farm practices
must necessarily lead to a conclusion that there is a
cunul ative significant change in accepted farm practices.
Such nmay be the case, but it is not necessarily so.
Sunmari zi ng, we do not understand the Court of Appeals’
directive to preclude the county from considering each of

the six types of inpacts identified by petitioners
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individually, and finding that no single type of inpact,
viewed alone, is significant. The Court of Appeals sinmly
said the county may not end the analysis there. The
totality of accepted farm practices and the totality of the
changes to and cost increases in those accepted farm
practices associated with the golf course nust also be
consi der ed.

In the chall enged decision, the county adopts findings
addressing individual inpacts and also adopts findings
addressing "Cunul ative Inpacts.” Record 47-48. Wth one
exception, petitioners do not challenge the adequacy of
t hese findings. Petitioners do contend the county failed to
address cunul ative inpacts in the sense the county refused
to consider increased costs of accepted farm practices
incurred as a result of dust generated during construction
of the golf course. We consider that argunent bel ow.

Thi s subassi gnnent of error is denied.

5. Cunmul ative I npacts and Costs of Dust

Petitioners contend the county failed to consider costs
in the amount of approximately $20,000 which they allege
were incurred due to the dust created for a two and one-half
nmonth period during construction of the golf course.
Petitioners contend these are cunulative costs that the

Court of Appeals' decision in Von Lubken IIl requires that

the county consi der.
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The county's findings appear to take the position that
since the golf course is now constructed, any increased
costs that mght be attributable to dust generated during
t he construction phase are not authorized by the chall enged
deci si on and need not be considered.

In our prior opinion, we agreed wth respondents'

argunment that because the golf course is now constructed,

"the challenged decision will [not] result in the creation
of dust in the future.” Von Lubken IIIl, supra, 24 O LUBA
at 283. Therefore, petitioners' cunulative costs argunent

under this subassignnment of error effectively challenges

LUBA' s conclusion in Von Lubken 111 that changes in accepted

farm ng practices and increased costs in those practices
that my have been incurred prior to approval of the
di sputed conditional use permt need not be considered by
the county in granting the conditional use permt.

The Court of Appeals' decision in Von Lubken 111 does

not nmake it clear that the rejection of costs incurred prior

to permt approval aspect of LUBA' s decision in Von Lubken

I'll was affected by the court's remand. However, neither
does it make clear that this aspect of LUBA's decision was
not affected. The court's remand required LUBA to consider
"cunmul ative effects” and "to reconsider the conpatibility of

the proposed use with ORS 215.296(1)." Von Lubken 111,

supra, 118 Or App at 246. We conclude the Court of Appeals

determ ned LUBA was incorrect in concluding in Von Lubken
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I'll that changes in or increases in costs of accepted farm
practices attributable to dust generated during the
constructi on phase need not be considered in addressing ORS
215.296(1), sinply because those inpacts and costs occurred
prior to approval of the disputed decision.

The golf course challenged in this appeal was
constructed while the decisions approving that golf course
were on appeal. The county may not allow the applicant to
construct the golf course, prior to receipt of a decision
approvi ng such construction that is sustained on appeal, and
thereafter rely on the fact that construction has already
occurred to avoid showing that the inpacts on accepted farm
practices and the costs thereof during construction of the
gol f course are not significant.

The county also adopted findings suggesting that any
increased costs to petitioners' orchard operation associ ated
with dust created during construction of the golf course
need not be considered because creation of dust is itself an
accepted farm practice. However, respondents do not argue
in their brief that these findings provide an independent
basis allowng the county not to consider the dust-related
costs petitioners allege they have incurred. Therefore, we
express no view concerning the adequacy of these findings to
satisfy ORS 215.296(1).

Thi s subassi gnnent of error is sustained.
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B. Lack of Substantial Evi dence

In Von Lubken IIl, supra, 24 O LUBA at 278, we

concluded the wevidence in the record was such that a
reasonabl e decision nmaker could answer the question of
whet her the proposed golf course conplied wth ORS
215.296(1) either way. Petitioners contend the record in
this appeal is such that it is no |onger reasonable for the
county to conclude that the challenged golf course conplies
with ORS 215.296(1). First, the record includes evidence of
actual inpacts since the golf course reopened on January 25,
1992.5 Second, petitioners submtted evidence that the
increased cost of their farm practices attributable to the
golf course is approximtely $100, 000. Petitioners contend
this increased cost is substantial and the county's findings
dism ssing their evidence as "unreliable" are not supported
by substantial evidence.
1. Gol f Balls
Petitioners contend the record denpnstrates the trees
planted in the buffer area and the fencing installed to
reduce the nunber of golf balls |leaving the golf course and
entering petitioners' property do not do so. According to

petitioners, the golf balls landing in the orchard danmage

SPetitioners contend this evidence shows the conditions of approva
i mposed on the golf course have not been effective in keeping golf balls
out of the orchard or preventing chenmical spray from potentially drifting
onto golfers.
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fruit, represent a threat to enpl oyees and nust be picked up
to safely operate nmowi ng machi nery.

The county rejected petitioners' evidence concerning
t he actual nunber of golf balls |eaving the golf course and
landing in the orchard as partially fabricated. The county
found that far fewer golf balls actually enter petitioners'
property than the nunber clainmed by petitioners.® NMoreover,
respondent cites evidence in the record that it is not
necessary to pick up golf balls to operate now ng equi pnent
such as that used by petitioners.

The county also found no orchard enployee has been hit
by a golf ball during the four years the golf course has
operated, and petitioners do not challenge that finding.
The county found the trees will perform their function of
buffering the orchards from errant gol f balls nore
effectively as they mature and that the fencing reduces the
nunber of golf balls leaving the golf course. We concl ude
t hese findings are supported by substantial evidence, as is
the county's ultimate finding that the nunber of golf balls
falling into petitioners' orchard has not caused significant
changes in any accepted farm practices or significantly

i ncreased the costs of those practices.

6The county discounted petitioners' allegations concerning the number of
golf balls leaving the golf course and landing in petitioners' orchard
because one of the petitioners was video taped picking up golf balls on the
gol f course property.
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Thi s subassi gnnent of error is denied.”’

2. Ground Sprayi ng

The county's findings explain that, as conditioned, the
golf course neither significantly affects nor significantly
increases the costs of ground spraying in petitioners'

orchards. In Von Lubken IIl, we concluded simlar findings

were supported by substantial evidence in the record.
Petitioners cite evidence submtted below in support of
their contention that the condition requiring golf course
cl osures during spraying operations is not always effective.
Respondents cite testinmony that the closures have worked
well and that petitioners' ground spraying activities are
not interrupted by the presence of the golf course. At
worst, the evidence is conflicting, and the county could
reasonably find as it did.

Thi s subassignnent of error is denied.

3. Air Fl ow

In our decision in Von Lubken 111, we concluded the

county's findings that the fencing, screen and trees
required to buffer the golf course from petitioners' orchard
will not significantly affect air flow. Petitioners

subm tted additional testinmony addressing concerns about the

"We approach the issues identified by petitioners one-by-one, because
that is how the parties approach the issues. As noted above, we are
m ndful of the Court of Appeals' adnonition to the county and LUBA that
"cunul ative" inpacts nmust be considered under ORS 215.296(1).
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possibility of reduced airflow which the county rejected as
specul ati ve.

We conclude the county's findings concerning air flow
are supported by substantial evidence in the record.

Thi s subassi gnnent of error is denied.

4, Dust

We have already sustained petitioners' challenge that
the county should have considered costs they allege were
incurred as a result of dust generated during golf course
construction. Petitioners do not develop an evidentiary
challenge to the county's findings concerning dust, and we
do not consider the dust issue further.

Thi s subassignment of error is denied.

5. Aeri al Spraying

The |ocal aerial sprayer who sprayed petitioners'

property in the past testified he no longer will do so. The
aerial sprayer cited liability concerns attributable to
drifting aerial spray. According to the local aerial

sprayer, those concerns are not adequately addressed by the
condition requiring closure of the golf course while aerial
spraying is occurring.

In response to evidence submtted by the applicant that
aerial spraying of orchards adjoining golf courses occurs
el sewnere, the local aerial sprayer pointed out there is a
di fference between orchard tracts that are surrounded by a

golf course and orchards that are bordered by a golf course
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on only one side. Where an orchard tract is bordered by a
gol f course on only one side, it is possible to approach the
tract over the golf course when the wind is blowing fromthe
golf course onto the orchard tract and thereby avoid spray
drift onto the golf course.?® When an orchard tract 1is
surrounded by a golf course, it is not possible to do so.?

In our decision in Von Lubken II1l, we explained that

the issue of the significance of changes in aerial spraying
required by the presence of the golf course presented an
exceedingly close question. In finding that the | ocal
sprayer's concerns did not denonstrate that the golf course
forced a significant change in aerial spraying or the cost
of aerial spraying, we noted that a second sprayer |ocated
in The Dalles testified that he would be willing to spray
petitioners' orchard tracts. However, we noted that while
petitioners alleged that sprayer would charge nore than the
| ocal sprayer, they did not identify how nuch nore. Von

Lubken 111, supra, 24 O LUBA at 280 n 9.

8Respondents point out there are pictures in the record show ng that
petitioners' local aerial sprayer in fact approaches target orchards over
golf courses that are not closed. However, this evidence is not
necessarily inconsistent with the local sprayer's testinmony. As noted in
the text, he testified that approaching orchards over golf courses when the
wind is blowing away fromthe golf course avoids spray drift onto the golf
cour se.

9The parties dispute whether any of petitioners' orchard tracts are
actually surrounded by the golf course on all four sides. The i nportant
poi nt appears to be that a sufficient portion of the perineter of at |east
some of petitioners' orchard tracts is contiguous with the golf course such
that there is no time when wi nds would not be blowing fromthe orchard onto
some portion of the golf course.
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The record establishes that the |local sprayer used by
petitioners in the past wll no l|onger aerially spray

petitioners' orchard.10 This was not critical in Von Lubken

I'll, because the second aerial sprayer |ocated in The Dalles
testified he would be willing to spray petitioners' orchard.
Nei t her was the additional cost of aerial spraying critical,
because petitioners did not contend the cost would be
significantly nore. 1In this appeal they do.

Based on evidence submtted by the applicant,
petitioners point out it is wuncontested that the aerial
sprayer from The Dalles wll charge approximtely $2,000
more per year than the |local sprayer charged to spray their
or chards. Petitioners contend, correctly, that the county
dism ssed the significance of this cost increase wthout
explaining why it does not represent a significant increase
in the cost of accepted farm practices.

As the record stands, the aerial sprayer in The Dall es
is the only option available to petitioners for aerial
spraying of their orchard tracts. There is no dispute that
aerial spraying is an accepted farm practice. The county

must adopt findings addressing this increased cost in

accepted farm practices and explain why the increase is not

10The county's findings suggest the presence of the golf course is not
the real reason the aerial sprayer no longer will do so. However, that
suggestion is not supported by substantial evidence in the record.
Al t hough there is evidence in the record showi ng the aerial sprayer sprays
orchards adjoining golf courses, we are cited no evidence establishing the
aerial sprayer sprays orchards surrounded by golf courses.
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significant. The county nust explain why the $2,000
increase in cost for aerial spraying, considered alone and
considered cunulatively with any other increases in the
costs of accepted farm practices properly attributable to
the golf course, does not constitute a significant increase
in the cost of petitioners' accepted farm practices.

Thi s subassi gnnent of error is sustained.

The first assignnent of error is sustained, in part.
SECOND ASSI GNMENT OF ERROR

Petitioners argue the golf course is inconpatible with
the orchard it surrounds and the orchard is not properly
separated from the golf course. Petitioners contend
conpatibility and separation are required by Hood River

Conprehensive Plan, Goal 3 - Agricultural Lands. 11

We addressed such argunents in Von Lubken | and
rejected them Von Lubken |, supra, 18 O LUBA at 36. I n
Von Lubken 111, we rejected petitioners' argunents that the

county inmproperly failed to consider evidence concerning
actual operation of the golf course in considering whether
the golf course is conpatible with petitioners' orchards.

Von Lubken 111, supra, 24 O LUBA at 284. Petitioners do

not offer any substantial reason why we should reach a
di fferent conclusion based on the record in this appeal.

The second assi gnnment of error is denied.

llpetitioners do not identify the specific policies under plan Goal 3
they believe inpose these conpatibility and separation requirenents.
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1 The county's decision is remanded.
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