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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

AMY WELCH, STEVE POSEY, CONNIE
PLUCHGS, STANLEY PI CKARD, LOTUS
| SLE HOMES and HAYDEN BAY
CONDOM NI UMS,

Petitioners,
VS.

CITY OF PORTLAND

)
)
)
)
)
)
)
)
) FI NAL OPI NI ON
)
)
)
)
)
)
)

AND ORDER
Respondent ,
and
W NVAR OF JANTZEN BEACH
| nt er venor - Respondent . )

Appeal from City of Portl and.

Edward J. Sullivan, Portland, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Preston Gates & Ellis.

Ruth Spetter, Senior Deputy City Attorney, Portland,
filed a response brief on behalf of respondents.

Larry Epstein, Portland, filed a response brief and
argued on behal f of intervenor-respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON
Referee, participated in the decision.

REMANDED 12/ 21/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1

LUBA Nos. 94-133 and 94-183



© 00 ~N oo o b~ w N P

N N NN R R R R R R R R R R
W N P O © 0O N o O M W N L O

Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a city council decision approving an
application for (1) a conprehensive plan map anendnent and
zone change, (2) renoval of a Buffer overlay zone (B
overlay), (3) an adjustnent to a city code provision to
allow a parking lot, and (4) "environnental review"
MOTI ON TO | NTERVENE

W nmar of Jantzen Beach, the applicant below, nopves to
intervene in this proceeding on the side of respondent.
There is no opposition to the notion, and it is all owed.
FACTS

The subject property consists of two upland parcels
adjoining, and subnmerged I|ands underlying, the Oregon
Sl ough. The two upland parcels are separated by Lotus Isle
Park, a public park.l A 15-foot easenent across Lotus Isle
Park connects the two upland parcels. The eastern upl and

parcel is referred to in this opinion as the "sand |ot" and
consists of a 1.33-acre area.

| ntervenor plans to reconfigure and renovate the
exi sting floating honme/boat noorage facility |ocated on the
subj ect property. Specifically, intervenor proposes a

phased devel opnent reducing the nunber of boat slips from

l1calling these parcels upland parcels is not strictly correct, as a
smal |l portion of these parcels extends into the Oregon Slough abutting the
upl ands.
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600 to 480 and relocating 56 of the 74 floating hones to a
new noorage, wth access from a new ranp and a pathway
across Lotus Isle Park to a new parking |lot proposed to be
constructed on the sand | ot. | nt ervenor proposes to change
t he plan designation and zone of the sand lot from General
| ndustrial (I1G) to Milti-Famly Residential (R3) and to
elimnate the B overlay currently applied to a portion of
the sand | ot.

The proposed plan amendnent and zone change, renoval of
the B overlay and adjustnent are required to facilitate the
construction of the parking lot on the sand |ot. I n
addi tion, under the EC overl ay, envi ronnent al revi ew
approval is required for the | andscapi ng around the proposed
parking lot, the proposed noorage reconfiguration and the
proposal to renove a |aunching ranp.

Al though the sand lot is zoned 1G2,2 its wuse for
pur poses otherwise allowed in the 1G&G zone is limted,
because of the application of the B overlay to a portion of
the sand | ot. This overlay effectively prohibits access
fromthe street to the sand lot, and as a result, the sand

lot is accessible only from the slough. Ther ef ore,

2The 1& zoning district allows for a wde range of industria
activities outright, including manufacture and production, warehouse and
frei ght novenent, whol esal e sales, industrial services, and railroad yards.
Waste-rel ated industrial developnment is also allowed on a conditional use
basi s. Additionally, comercial uses such as quick vehicle servicing,
vehicle repair, and self-service storage are allowed outright, and other
comercial uses are allowed on a conditional use basis. Household I|iving,
i ncluding floating hone noorages, is allowed as a conditional use.
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i ndustrial use of the sand lot is severely restricted.

The Portland International Airport Noise overlay zone
(X overlay) also applies to the all of the properties
affected by the chall enged deci sion. The X overlay limts
residential densities and i nposes certain requirenments, such
as resi denti al noi se i nsul ati on, noi se di scl osure
statenments, and noi se easenents.3 Specifically, under the X
overlay, residential developnment in residential zones is
limted to a maxi mum density of one unit for every 10,000
square feet of site area (RLO density). Resi denti a
devel opnent in commercial zones subject to the X overlay is
simlarly limted.

Finally, the Environnent Conservation overlay zone
(EC overlay) applies to the subnmerged |ands, river banks,
and land up to 25 feet |andward of the top of the bank of
the Oregon Sl ough. The EC overlay protects identified
significant natural resources. As noted above, intervenor
requested environnmental review under the EC overlay for
portions of t he pr oposed noor age renovati on and
reconfiguration and for related devel opnent to occur on the
submerged |l ands as well as within 25 feet of the top of the
bank of the sl ough.

The heari ngs of ficer approved t he proposal

Petitioners appealed to the city council. The city counci

3The purpose of the X overlay is to linmit the inmpact of aircraft noise
on residential devel opnent.
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1 affirmed, with nodification, the hearings officer's decision
2 and conditionally approved the proposal. This appeal

3 foll owed.
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FI RST ASSI GNMENT OF ERROR

A Applicability of Statewi de Planning Goal 5 (Open
Spaces, Scenic and Historic Areas, and Natural
Resour ces)

Petitioners contend the <city erred by determning
Goal 5 does not apply to the proposal to change the plan
desi gnati on and zone of the subject property and to renove
the B overl ay.

The chal | enged deci si on det er mi nes Goal 5 i's
i napplicable to the proposal because (1) the EC overlay
i npl ements Goal 5 and will continue to apply and protect the
inventoried Goal 5 resources on the subject property, and
not hing affects the applicability of the EC overlay, (2) no
devel opnent is proposed within the area subject to the EC
overlay except for vegetation planting, which is permtted
outright under the EC overlay, and (3) the city is not
required to revisit its acknow edged inventory of Goal 5
resources in a quasi-judicial proceeding when those Goal 5
resources will not be inpacted by the devel opnent. Urquhart
v. Lane Council of Governnents, 80 Or App 176, 721 P2d 870

(1986).

The chal |l enged decision includes a conprehensive plan
amendnment changing the plan designation of an area wth
inventoried Goal 5 resources fromIG2 to R3 and renoving the
B overlay. Therefore, the goals, including Goal 5, apply to
t he proposal. ORS 197.175(2)(a); ODOT v. City of Newport,
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23 Or LUBA 408 (1992).

No party disputes that the city's conprehensive plan
inventories the sand lot as containing Goal 5 resources.
Therefore, Urquhart does not apply, because there is no
contention that such inventory nust be revisited.

The EC overlay was originally applied to the sand | ot
as a program to |imt conflicting wuses, pursuant to
OAR 660-16-010(3). The EC overlay was originally applied to
the sand lot based on the city's analysis of conflicts
bet ween the uses all owed under the |G designation and the B
overlay, and the inventoried Goal 5 resources on the sand
| ot. The chal |l enged deci sion changes the plan designation
and allowable wuses of the sand |ot. Therefore, the
chal l enged deci sion renoves the anal ytical underpinning for
the city's prior decision that the EC overlay is the
appropriate Goal 5 resource protection program

To support the challenged decision, the city nust
identify conflicting, potentially allowable, uses of the
sand |ot under the R3 designation. Next, the city nust
determ ne the economc, social, environnental and energy
(ESEE) consequences of the conflicts between the identified
conflicting uses and the inventoried Goal 5 resources, as
requi red by OAR 660-16-005. These analyses will provide a
basis for selection of a new resource protection program for
the sand lot, pursuant to OAR 660-16-010. The city my

ultimately decide the EC overlay is the appropriate resource
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26

protection program for the sand | ot. However, it may not
assunme the EC overlay as currently applied is adequate to
satisfy Goal 5, without following the Goal 5 planning
process based on the proposed new plan designation and the
consequent all owabl e uses of the sand |ot.

Thi s subassi gnnent of error is sustained.

B. Application of Goal 5 to the Subject Property

In the alternative, the challenged decision determ nes
that if Goal 5 applies to the subject property, the proposal
is in conpliance with it. Nevertheless, petitioners contend
the Goal 5 analysis contained in the challenged decision is
i nadequat e. Petitioners argue the <city failed to
specifically identify, analyze the ESEE consequences of and
resolve conflicting uses as required by OAR 660-16-005 and
660- 16- 010.

The chal l enged decision does not identify potentially
conflicting uses of the subject property under the proposed
R3 desi gnati on. Rat her, the chall enged decision determ nes
the proposal conplies with Goal 5, because the industrial
uses allowable under the existing |IG2 plan designation have
a greater potential inmpact on identified Goal 5 resources
than woul d the residential uses allowable under the proposed
R3 designation. However, this determnation 1in the
chal | enged decision assunes that all of the uses allowed
under the I G2 designation are potentially allowable on the

subj ect property. The determ nation ignores the severe
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limtations on potential uses of the subject sand | ot
property inposed under the currently applicable B overlay.
As stated previously, the B overlay prohibits access to the
sand ot fromthe street, effectively preventing nost or all
of the uses otherw se allowable under the |1G&G designation.
W thout an identification of conflicting uses, as required
by OAR 660-16-005, the <city cannot determne the ESEE
consequences of those conflicts or develop a program to

achieve the goal. Gonzalez v. Lane County, 24 Or LUBA 251

267 (1992). Therefore, the city's Goal 5 analysis is
i nadequat e.
Thi s subassi gnnent of error is sustained.

The first assignnent of error is sustained.

SECOND ASSI GNMENT OF ERROR
City plan Goal 8 (Environnent) provides as follows:

"Mai ntain and inprove the quality of [the city's]
air, wat er and land resources and protect
nei ghbor hood and business centers from detri nent al
noi se pollution.™

The chal | enged deci si on contains the follow ng findings

of conpliance with Goal 8:

"Devel opnment that follows the approval of the plan
amendnent wll be subject to City, State and
federal |laws that ensure the devel opnent and use
of the site do not adversely affect air, water or
| and resources. The plan anmendnment reduces the
chance that devel opnent m ght neverthel ess have an
adverse effect, because an industrial use is nore
likely to have an effect on the environnment than
the permtted density of residential use on the
site or a relatively passive storage use such as
proposed for the site in this case. ook oxn
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Record 26.

The chal |l enged deci si on does not identify any plan Goal
8 policy as applicable to the proposal ot her than
Policy 8.21 relating to noise, addressed under the third
assignment of error, infra. Petitioners state that plan
Goal 8 has nunerous rel evant policies which should have been
addressed in the chall enged decision.*

The challenged decision was adopted by the city
counci | . The policies cited by petitioners are not clearly
i napplicable to the proposal. It is for the city council to

deci de whi ch plan policies apply, and how they apply, to the

proposal. It is well settled that this Board cannot, in the
first instance, interpret the city's plan policies to
determne their applicability. See Weks v. City of

Ti |l anbok, 117 Or App 449, 454, 844 P2d 914 (1992). Rather
this Board may only review the city council's interpretation

of its code. Gage v. City of Portland, 319 O 308, __ P2d

(1994). The city council nmust determ ne the
applicability of the plan policies noted supra, in the first
i nst ance. If the city council determnes sone or all of

those policies to be applicable, it nust determ ne whether

4petitioners cite plan Policies 8.1 to 8.4 (regarding air quality),
Policies 8.5 and 8.6 (regarding water quality), Policy 8.7 (regarding
st or myvat er runoff), Policy 8.8 (regarding groundwater protection),
Policy 8.10 (regarding water quality, stormwater runoff, and wldlife),
Policy 8.15 (regarding wetlands and water bodies), Policies 8.16 and 8.17
(regarding uplands and wildlife protection), and Policies 8.19 to 8.20
(regardi ng noise regul ation).
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t he proposal conplies with them

Petitioners also argue the findings concerning plan
Goal 8 are inadequate for other reasons. Petitioners
contend the city failed to identify and describe potenti al
uses of the sand |ot allowable wunder the proposed plan
desi gnation, or analyze the inpact of such all owable uses on
the environnmental val ues pr ot ect ed by pl an Goal 8.
Petitioners contend the city's failure to do so nmade it

i npossible for the city to determ ne whether the proposal

satisfies plan Goal 8. In this regard, petitioners also
argue the city erroneously considered the full range of
potentially al | owabl e uses under t he exi sting | G2

designation in determning residential wuses are not as
i nt ensi ve. Petitioners contend the <city should have
analyzed the uses allowable under the current | G2
desi gnati on, as affected by the existing B overlay.
Petitioners argue that a conparison between uses allowable
under the |1G2 designation, with a B overlay, and the R3
desi gnati on shows the industrial uses are far |ess intensive
than the uses allowable under the proposed R3 designation.
Petitioners also maintain the city erred by determning the
proposed parking lot use is "passive" and, therefore, wll
not have a severe i npact. Petitioners argue creating an
i npervi ous surface capabl e of supporting 125 autonobiles, as
proposed, has a nunber of inpacts that should have been

consi dered by the city.
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We agree with petitioners that the city may not sinply
assunme unlimted 1 G2 uses may be nmade of the property and
concl ude that any use allowed under the R3 designation wll
be less intensive.> The city nust take into account that
the existing |G designation is burdened with the B overl ay.
Further, in determ ning conpliance with plan Goal 8, the
city nmust identify allowable uses wunder the proposed R3
designation, and determ ne the inpacts of such uses on the
val ues protected by plan Goal 8.6 In addition, we agree
with petitioners that a 125-space parking lot is not a de
m ni nus use of the subject property, and requires analysis

under plan Goal 8.7

Finally, petitioners contend the statenment in the
chall enged findings that the proposal is consistent wth
plan Goal 8 because various federal, state, and | ocal
envi ronnent al laws apply to the subject property, is
erroneous. Petitioners argue the city nust determ ne the

SThe city did not identify the range of uses allowed by the R3
desi gnati on. Rat her, it concluded that a parking lot use was a passive,
presumably less intrusive wuse than uses allowable wunder the I&
desi gnati on.

6Not hing in the challenged decision suggests that the city limted the
use that may be made of the sand lot to the proposed parking lot use
Specifically, as far as we can tell, nothing in the challenged decision
prevents petitioners fromconverting the proposed parking | ot use to any of
the other uses pernitted under the R3 designation

7I't does not mmtter whether a parking lot is nore accurately described
as passive or active. Plan Goal 8 does not use such | abels and such | abels
are not legally significant in the context of determning plan Goal 8
conpl i ance.
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proposal's conpliance with city regulations and not |eave
such determ nations to other authorities.

We agree with petitioners. Plan Goal 8 is witten as a
directive to the city. This requires the city to adopt
i ndependent determ nations of the proposal's conpliance with
the environnmental standards of plan Goal 8. It may not
defer such determnations to other jurisdictions. See

Moorefield v. City of Corvallis, 18 O LUBA 95, 108-09

(1989).
The second assi gnnent of error is sustained.
THI RD ASSI GNVENT OF ERROR

Plan policy 8.21 states it is the city's policy to:

"[e]lnsure conpatible |and use designations and
devel opment within the noise inpacted area of the
Portland International Airport.”

Cbj ective A of plan Policy 8.21 provides:

"Prompbte |and use conpatibility within the noise
i npacted area by * * * Jimting the maxinmm
residential zoning and Conprehensive Plan Mp
designations to R10 in R designated areas * * *
bet ween the 1983 Ldn 65 and the 1977 Ldn 68 noise
contours."

The subject property is between the Ldn 65 and Ldn 68 noise
contours and, therefore, is within the noise inpacted area
of the Portland International Airport (airport) subject to

plan Policy 8.21 and its objectives.8

8As stated above, the proposal is to designate the subject property R3,
which is nore intensive than the R10 designation referred to in plan
Policy 8.21, Objective A
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The challenged decision determnes plan Policy 8.21,
Objective Ais not a mandatory approval standard, but rather
a statenment guiding the adoption of inplenmenting regulations
as part of the city's zoning ordinance. The i nplenmenting
regul ations referred to in the chall enged decision are the
regul ati ons cont ai ned in Port | and City Code
(PCC) 33.470.050(A)(3) regarding the X overlay.?®

Petitioners argue the city erroneously determ ned plan
Policy 8.21, Objective A is a guideline as the city has
previ ously determ ned pl an objectives are mandatory approval

standards. Hess v. City of Portland, 23 Or LUBA 343 (1992)

(plan objective is a basis for denial of devel opnent
proposal ). The chall enged deci sion does not explain why the
pl an objectives at issue in Hess were approval standards,
but the disputed plan objective here is a guideline. I n
these circunstances, it is inappropriate to defer to the
city's determnation that plan Policy 8.21, Objective A, 1is
not a mandatory standard applicable to the proposal. See

Friends of Bryant Wods Park v. City of Lake Oswego, 26 O

LUBA 185, 191 (1993), rev'd on other grounds 126 O App 205
(1994).

In the alternative, the chall enged decision determ nes

9PCC 33.470.050(A)(3) provides the maxinmum permitted density in the
X overlay is one dwelling per 10,000 square feet of site area. The
X overlay lowers the maxi mum pernitted density in the R3 base zone from one
dwelling unit per 3,000 square feet to one unit per 10,000 square feet
Thus, under the X overlay, the allowable density my be the sane,
regardl ess of whether the designation is R3 or RI10.
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1 that if plan Policy 8.21, Objective A, is a nmandatory
2 approval standard, it conflicts with other plan policies and
3 under PCC 33.810.050,10 the city nust balance conflicting
4 policies:
5 "The Council finds that [plan Policy 8.21,]
6 Obj ective A conflicts with other policies, because
7 strict conpliance with Objective A would preclude
8 use of the site for a parking lot for the floating
9 home  noorage. A floating home mrina 1is
10 classified as a nmulti-famly use, and parking for
11 a multi-famly use can be provided only on a
12 par cel zoned for mul ti-dwelling or hi gher
13 intensity use. If [plan Policy 8.21,] Objective A
14 woul d preclude such a use, it would conflict with
15 the policies achieved by approval of the plan
16 amendnent for that purpose.
17 "% * * * *
18 "[When evaluated in ternms of the applicant's
19 actual devel opment proposal and the purpose for
20 whi ch t he appl i cant IS requesti ng an R3
21 desi gnation, that designation allows for a use
22 which nore fully conplies with [plan] Goal 8 than
23 would any density of residential devel opnment.
24 Specifically, the applicant proposed to devel op
25 the site of the plan amendnent for parking rather
26 than for dwellings. A parking lot is nore
27 conpatible with [plan] Goal 8, and a |ess noise
28 sensitive use than would be any residential use
29 Moreover, the parking will be provided to serve
30 exi sting dwellings rather than new dwellings. * *
31 *" Record 27.

10| nt er venor

aut hor

amendnment, as foll ows:

Page 15

"The requested [plan] designation for the site has been
eval uated agai nst relevant Conprehensive Plan policies and on
bal ance has been found to be equally or nmore supportive of the
Conprehensive Plan as a whole than the old designation[.]"

poi nts out t hat PCC 33.810. 050(A) (1) specifically
i zes balancing conflicting plan policies when approving a plan map



The challenged decision does not identify the plan
policies that are balanced, and petitioners contend this is
error.

I n Waker Associates, Inc. v. Clackanas County, 111 O

App 189, 194, 826 P2d 20 (1992), the court of appeals
determned it was permssible for a local governnent to

bal ance conflicting plan goals. The court stated:

"Although the effect on and consistency of a
proposed use wth each of the goals nust be
consi dered, the weight to be given a goal, and the
magni tude of the effects that particular proposed
uses will have on the values that the different
goals protect, will inevitably vary from case to
case. ook However, the way in which the
factors are balanced is a question for the | ocal
governnment to answer initially."” Waker, supra,
111 O App at 194-95.

We believe Waker requires that a |ocal government not
di sregard conflicting plan policies. However, under Wker
so long as the record reflects that plan policies were
considered and balanced, this is all that is required.
Not hing in Waker requires a |ocal governnment to specifically
identify each of the plan policies it balances in this
regard. PCC 33.810.050(A)(1) authorizes and requires the
bal ancing of plan policies in adopting a plan anmendnent.
Therefore, we defer to the city council's determ nation of
conpliance with plan Policy 8.21, (nhjective A, based on its
bal anci ng of plan policies and objectives.

The third assignment of error is denied.
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FOURTH ASSI GNMENT OF ERROR

Under this assignnment of error, petitioners argue the
adj ust ment approved by the city from the requirenent that
parking be on the same site as the residential site it
serves, S erroneous. Petitioners argue an accessory use
may not be |located in a zone that is different fromthe zone
underlying the primary residenti al use served by the
accessory use. However, petitioners do not <cite any
standard supporting such a prohibition, and we are not aware
of any. Al t hough PCC 33. 266. 100(D) requires accessory
parking to be located on the sane site as the residential
use served by it, we are aware of nothing requiring that

such accessory parking be in the sanme zone as the

residential use. It is to the PCC 33.266.100(D) sane site
requi renment that the proposed adjustnent is granted, and
petitioners do not challenge the "sane site" aspect of the
di sput ed adj ust nent.

Thi s assignnent of error provides no basis for reversal
or remand of the chall enged deci sion.

The fourth assignment of error is denied.
FI FTH ASSI GNMENT OF ERRORII

Petitioners contend the challenged decision fails to

establish conpl i ance wi th PCC 33. 855. 050( b) and

1lUnder this assignnent of error, petitioners also advance argunents we
resol ve under the second assignnment of error, supra. W do not reconsider
those argunents here.

Page 17



N

© 00 N o uob~hw

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

33.805.040(E), regarding stornmwater disposal.
As relevant, PCC 33.855.050(b) provides:

"[P]roposed sanitary waste disposal and stormwater
di sposal systens are or will be made acceptable to
t he Bureau of Environnental Services."

The <city nmust adopt findings of <conpliance with this
standard. Further, PCC 33.805.040(E) requires findings that

i npacts from an adjustnent approval decision "are mtigated

to the extent practicable.” We believe this requires the
city to mtigate the stormwater disposal inpacts of the
adj ust ment authorizing the proposed parking |ot. There is

no dispute the challenged decision fails to adopt findings
of compliance wth PCC 33.855.050(b) and 33.805.040(E)
regardi ng stormnat er disposal. Further, the record does not
clearly support a determnation of conpliance wth the
PCC 33.855.050(b) or 33.805.040(E) provisions regarding
st ormvat er di sposal. ORS 197.835(9)(b).

Petitioners also argue the <city inproperly defers
determ nations of conpliance with PCC 33.430.340(e) and
(f)(1) through (3) regarding protecting drainage patterns,

erosion, sedinmentation and generally protecting natural

resource areas. The findings concerning conpliance wth
t hese standards sinply state these issues will be addressed
at the building permt stage. However, to defer a

determ nation of conmpliance with PCC 33.430.340(e) and
(f)(1) through (3) to a subsequent stage, the city nust

first determ ne that conpliance with those provisions can be

Page 18



achi eved. Sinonson v. Marion County, 21 Or LUBA 313 (1991).

1
2 The chall enged decision fails to do so.

3 The fifth assignnent of error is sustained.
4

The city's decision is renmanded. 12

12 ntervenor requests that if we do not sustain assignments of error
chal l enging the environnmental review portion of the chall enged decision, we
affirmthat portion of the decision so that part of the phased devel opnent
may go forward. VWiile we are synpathetic to intervenor's request, the
court of appeals has strongly suggested that where an entire decision is
appealed to this Board, and we sustain assignnents of error, it 1is
i nappropriate for LUBA to affirm in part and remand in part. DLCD v.
Col umbi a County, 117 Or App 207, 843 P2d 996 (1992). This would appear to
apply regardless of whether portions of an appealed decision are not

successfully chall enged. Therefore, we decline to affirm in part and
remand in part.
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