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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
EDW N E. CONE,
Petitioner, LUBA No. 94-237

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF EUGENE,

N N N N N N N N N

Respondent .

Appeal from City of Eugene.

M chael E. Farthing, Eugene, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was G eaves Swearingen Larsen Potter Scott & Smth.

G enn Klein and Anne C. Davies, Eugene, filed the
response brief. Wth them on the brief was Harrang Long
Gary & Rudni ck. Anne C. Davies argued on behalf of
respondent.

HOLSTUN, Chief Referee; SHERTON, Referee, participated
in the decision.

REMANDED 03/ 29/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
FACTS

The W/l akenzie Area Plan is a Refinenment Plan under
t he Eugene-Springfield Metropolitan Area General Plan.1
Petitioner seeks to amend the WII|akenzie Area Plan
designations for two portions of a 15.4-acre area |ocated
bet ween Cresent Avenue and Chad Drive in the northeast part
of the City of Eugene. The northern 10 acres of
petitioner's property front Cresent Avenue and are planned
Nei ghbor hood Commerci al and zoned C-1, SR The southern 5.4
acres front Chad Drive and are planned Special Light
I ndustrial and zoned 1-1, SR

Petitioner seeks to have the planning and zoning
designations for 5.4 acres fronting on Cresent Avenue
changed to Special Light Industrial and I-1, SR Petitioner
al so seeks to have the planning and zoning designations for
the southern 5.4 acres fronting on Chad Drive changed to
Nei ghbor hood Commercial and C-1, SR This switch of
pl anni ng and zoning designations would yield no change in
t he acreage subject to each type of designation, but would
result in the 10-acre commercially designated and zoned area
fronting on Chad Drive, rather than Cresent Avenue.

Under the Eugene Code (EC), a private party may

1The Eugene-Springfield Metropolitan Area General Plan (Metro Plan) is a
conprehensi ve plan docunent adopted by the cities of Eugene and Springfield
and Lane County. The Metro Plan is supplenmented by a nunber of refinenment
pl ans, including the WII akenzie Area Pl an

Page 2



1 initiate a refinenment plan anmendnent only if the requested
2 refinement plan anmendnent is found to be a m nor refinenent
3 plan anmendnent. Maj or refinenment plan anendments nmay only
4 be initiated by the planning conm ssion or city council.?

5 The planning comm ssion determ ned the refinenent plan
6 anendnent petitioner proposes is a major refinement plan
7 anmendnent. Petitioner appeals that determ nation.

8 MOTION TO DI SM SS

9 EC 9.139 provides two ways to initiate refinenment plan
10 anendnents:
11 "(a) Action of the planning comm ssion or city
12 council on its own notion, or at the request
13 of any person in the manner set forth in
14 [ EC] 9.142; or
15 "(b) Application of any qualified person if the
16 refinenent plan anendnment is mnor and after
17 investigation and review in the mnner set
18 forth in [EC] 9.141." (Enphasis added.)

19 City-initiated refinement plan anmendnents under EC 9.139(a)

20 are governed by EC 9.142.3 Privately initiated refinenent

2EC 9.138(2)(b) defines "major refinement plan amendment" as foll ows:

"' Major refinement plan amendnent' is one which significantly
changes or amends key principles or policies in the plan,
necessitates substantial plan anendnents to maintain interna
plan consistency, requires significant factual or policy
analysis so as to substantially alter approved work programs of
affected city departments, or is premature because of other
related plan studies, amendments, or updates in progress. All
ot her anmendnents are 'nminor refinenent plan anendnents'.”
(Enphasi s added.)

3EC 9. 142 provi des:
“Maj or or mnor refinenment plan amendnents may be initiated by:
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1 plan anendnents under EC 9.139(b) are governed by EC 9. 141,
2 which provides:

3 "An application for a mnor refinement plan

4 amendnent shall only be considered when:

5 "(a) The [planning] comm ssion has classified it

"(1) An adopted motion of the planning comrission or city
council at any tine.

"(2) Such an initiation may be at the request of any nmenber of
the commi ssion or council, the staff or any other person

"(3) A person may officially request a city-initiated plan
anmendnent by consulting with and filing a witten request
with the planning departnment. * * * The [planning]
commi ssion shall decide whether to initiate the request
based on the guidelines set out in subsection (4) bel ow
A decision by the conmission not to initiate a requested
amendment is final

"(4) The planning conmission and council shall consider the
following guidelines in determning whether the city
should initiate an anendnent to a refinenment plan

"(a) There is an urgent need to consider the anendnent
in advance of the time it wuld normally be
consi dered; and

"(b) The plan anmendment will address one of the
fol | owi ng:
" 1. New or anended policies set forth in a state

statute, regulation, planning goal or state
agency | and use plan; or

"2. New or anmended city policies or
recommendati ons that have direct relationship
to the refinenent plan, or

"3. A conmunity-wi de need based on direct and
ascertainable conmunity benefits occasioned
by the plan change, and

"(c) Such other considerations as the council or
comi ssion nay deem appropriate. The council or
commi ssion may refuse to initiate a plan anmendnent
for any reason."
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as a mnor refinenent plan anmendment * * *;

A privately initiated refinenment plan anmendnent begins
with a witten request to the planning departnment to have
the proposed refinenent plan anmendnent classified as a
"mnor" refinement plan anmendnent. EC 9.140(2). The
pl anni ng departnment provides notice of the witten request
to affected nei ghborhood groups, the request is reviewed and
the proposed anmendnent is classified by the planning

comm ssion. |1d. EC 9.140(3) provides:

"In determ ning whether the [proposed] anmendnent
is a major refinement plan anmendnent as defined by
[EC] 9.138(2)(b), the comm ssion may consider the
number of acres affected by the anmendnment, and the
effect of the amendnent on the provision of public
services and facilities."

EC 9.140(4) provides that the planning comm ssion's decision
concerni ng whether a proposed refinenment plan anendnment is
"maj or" or "mnor" is final.

Respondent contends petitioner failed to pursue all
avail abl e | ocal renedies before appealing to LUBA and noves

to dismss this appeal. ORS 197.825(2)(a); Lyke v. Lane

County, 70 Or App 82, 85, 688 P2d 411 (1984). According to
respondent, petitioner's failure to request t hat t he
pl anning comm ssion or city council initiate the proposed
refinement plan anmendnent under EC 9.139(a) and 9.142
constitutes a failure to exhaust available adm nistrative

remedi es. We do not agree.

Page 5



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

The above procedures for initiating refinement plan

anmendnents create two very different ways to initiate

refi nement plan anendnents. Under EC 9.139(b), petitioner
only has a right to initiate a refinement plan amendnent, if
the proposed anendnment is a "mnor refi nement pl an
amendnent . " In that event, petitioner has a right to a

hearing and to have the proposed anendnment reviewed under
t he procedures and standards set forth in EC 9.145 through
9. 148.

On the other hand, if the proposed refinenent plan

amendnent is a "mjor refinenent plan anmendnent,"” petitioner
has no such right. The city may refuse to initiate the
proposed refinenent plan amendnent for any of the reasons
specified in EC 9.142(4). Under EC 9.142(4)(c), the city
council or planning commssion "my refuse to initiate a

refinement plan anmendnent for any reason." See n 3, supra.

| f the planning comm ssion's determ nation that
petitioner's proposed refinenent plan anmendnment is properly
classified as a "mpjor refinement plan anendnent” |is
correct, petitioner has no right to initiate his proposed
refinement plan anmendnent under EC 9.139(b) and 9.141.
Under EC 9.140(4), the planning conmm ssion's classification
of petitioner's proposal as "mgjor" is final. The pl anni ng
comm ssion and city council are not required under EC

9.139(a) and 9.142 to review or reconsider the issue of

whet her petitioner's proposal is a mnor refinenent plan
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amendnent . The alternative process for city-initiated
refi nenment plan anmendnents provided by EC 9.139(a) and 9. 142
is not an admnistrative remedy petitioner is required to
exhaust, because petitioner has no right to have his
proposal reviewed on the nerits under EC 9.139(b) and 9. 142.

While it is possible petitioner mght convince the
planning comm ssion or city council to initiate the
refinenment plan anmendnent he seeks under EC 9.139(a) and
9.142, the decision to classify his proposal as "mgjor" is
final, and denies petitioner the right he would otherw se
have to have his proposal reviewed on its nerits under EC
9.139(b) and 9.141. That decision applies the EC, a |and
use regul ation, and therefore is a |l and use deci sion subject
to our review jurisdiction. ORS 197.015(10)(a)(A)(iii).

The notion to dism ss is denied.
FI RST ASSI GNMENT OF ERROR

The chal |l enged decision quotes the definition of major
refinement plan anmendnent in EC 9.138(2)(b). See n 2,
supra. The challenged decision refers to "staff notes,
attachnments, and m nutes" as the basis for its decision that
the proposal is a major refinement plan amendnment, but does
not identify which staff notes, attachnents or mnutes.
Record 5. The decision concludes "the proposal would
significantly change or amend key principles or policies of
the plan,"” but does not identify which key principles or

policies. Record 6.
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Petitioner contends the challenged decision is not
supported by findings adequate for LUBA review. Petitioner
is correct. The findings conclude the proposal is for a
maj or refinenment plan anendnent, but do not provide the
rationale for that conclusion. Quoting the EC definition of
"maj or refi nenment plan anmendnent” and referring to
unspeci fied key principles or polices is not sufficient.

The first assignnent of error is sustained.

© 00 ~N oo o b~ w NP

The city's decision is remanded. 4

4n petitioner's second and third assignnents of error, he contends the
chal l enged decision is not supported by substantial evidence and that the
city erred by not following statutory procedures for quasi-judicial |and
use hearings and for decisions on applications for permts. ORS 197.763;
227.175(3) and (10). W do not reach those questions and express no view
concerning the nerits of the second and third assignments of error. The
city may consider those argunents on remand.
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