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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

W LLIAM F. CLARK

Petitioner,
LUBA No. 94-229
VS.
FI NAL OPI NI ON

CI TY OF ALBANY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of Al bany

Edward F. Schultz, Albany, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Weat herford, Thonpson, Quick & Ashenfelter, P. C.

James V. B. Del apoer, Albany, filed the response brief
and argued on behalf of respondent. Wth him on the brief
was Long, Del apoer, Healy & McCann, P.C.

LI VI NGSTON, Referee; SHERTON, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

REMANDED 06/ 16/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a limted |and use decision by the
city planning staff approving a site plan with conditions.
FACTS

A. The Proposal

Petitioner proposes to locate a fast food drive-in
restaurant on property zoned Heavy Commercial. Spicer Road,
a county road that runs east-west and is not inproved to
city standards, adjoins the property to the north and
intersects the Santiam H ghway at a point about 200 feet
from the western boundary of the property. Fescue Street,
whi ch runs north-south, ends as a public right-of-way at a
poi nt about 400 feet south of the subject property.l Fescue
Street continues as a private easenent to the west of the
property. The city's master street plan shows Fescue Street
as extending either through or near the property.

Petitioner's site plan shows a strip 25 feet w de,
running north-south along the western boundary of the
subj ect property, denom nated as part of the Fescue Street
ri ght-of - way. A 12-inch storm drain and a 12-inch water
line run parallel to and south of Spicer Road. A 6-inch
storm drain runs north-south through the subject property

near the western edge of the Fescue Street right-of-way.

1These distances are rough estimtes based on nmaps in the record. The
exact number of feet is not inportant.
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B. Procedural History

On August 8, 1994, petitioner and his attorney attended
a pre-application conference with city planning staff to
di scuss various issues, including storm drainage, a sewer
line extension, a partial street inprovenent to Spicer Road,
and a redesign of Spicer Road. Petitioner filed a site plan
application on Septenber 23, 1994. As required by ORS
197.195(3)(c), the city provided notice of the application
and an opportunity to submt witten comments to petitioner
and nei ghboring property owners.2 Petitioner did not file
written comrents.

The city gave notice of its decision on Novenber 2,
1994. Petitioner filed a notice of intent to appeal to
this Board on Novenber 23, 1994. On Decenber 16, 1994, this
Board issued an order granting the city's nmotion for a
continuance and stay to allow additional time for the
parties to explore settlenent and conpronm se. On January 5,

1995, after petitioner noved to term nate the stay, the city

20RS 197.195(3)(c) states:
"The notice and procedures used by |ocal governnent shall

"(A) Provide a 14-day period for subnmission of witten
coments prior to the decision

"(B) State that issues which may provide the basis for an
appeal to the board shall be raised in witing prior to
the expiration of the comrent period. | ssues shall be
raised with sufficient specificity to enable the decision
maker to respond to the issuej.

"x % *x * %"

Page 3



o 0o A W N P

10
11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
27
28

withdrew its Novenber 2, 1994 decision for reconsideration
pursuant to OAR 661-10-021. The city issued an anended
deci sion on January 4, 1995.

The anmended decision renoves several conditions, as
requested by petitioner, and adds t he foll ow ng

"suppl enental note"

"This amendnment responds to the applicant's
request that the City renove conditions 6, 8, and
11 in the Novenber 2, 1994, Notice of Decision on
this case. While the City is willing to renove
these as conditions of approval, it is inportant
that the applicant, and any subsequent property
owners, understand that there is an infrastructure
study currently wunderway [sic] in the East 1[|-5
area. Recomendations from the study wll |ikely
result in the subject property's being included in
the benefit area of a local inprovenent district
and | ater assessed, and that the current Spicer
Road access to Highway 20 may close at sone point
in the future if the Oregon Departnent of
Transportation determnes this intersection has an
unacceptabl e |l evel of service." Record 1.

On January 24, 1995, petitioner filed an anended notice
of intent to appeal.
PRELI M NARY | SSUE

The city contends that because petitioner did not raise
his objections at the local Ilevel prior to filing this

appeal, he waived them under 197.835(2).3 We disagree. In

30RS 197.835(2) states, in relevant part:

"Issues [raised before LUBA] shall be linmted to those raised
by any participant before the |ocal hearings body as provided
by ORS 197.763. * * *

"x % *x * %"
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Barrick v. City of Salem 27 Or LUBA 417, 419-26 (1994), we

revi ewed t he statutory provi si ons rel evant to t he
requirenent to raise issues below ORS 197.195(3)(c)(B)
applies to limted |and use decisions. ORS 197.763(1)
applies to land use decisions.4 W concluded there is no
meani ngf ul difference between the ORS 197.195(3)(c)(B)
requi renment that an issue be raised below "with sufficient
specificity to enable the [local] decision maker to respond
to the issue" and the ORS 197.763(1) requirenment that an
i ssue be raised below "with sufficient specificity so as to
afford the [l ocal decision nmaker] an adequate opportunity to
respond to each issue." 1d. at 426.

We concluded further t hat the statutory waiver

requirenments apply to limted | and use deci si ons. However

40RS 197.763 provides, in relevant part:

"The follow ng procedures shall govern the conduct of quasi-
judicial land use hearings conducted before a |ocal governing
body, pl anning conm ssion, hearings body or hearings officer on
application for a land use decision and shall be incorporated
into the conprehensive plan and | and use regul ati ons:

"(1) An issue which may be the basis for an appeal to the
board shall be raised not later than the close of the
record at or following the final evidentiary hearing on
the proposal before the |ocal governnent. Such i ssues
shall be raised with sufficient specificity so as to
afford the governing body, planning comr ssion, hearings
body or hearings officer, and the parties an adequate
opportunity to respond to each issue.

"x % *x * %"
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ORS 197.195(3)(c)(B), the relevant statutory provision, does
not require an applicant, at the risk of waiver, to coment
in witing on conditions a |ocal governnment inposes as part
of its decision approving the application. The application
itself states what the applicant wll accept w thout
objection. |[If the local governnment approves sonething el se,
the applicant is entitled to appeal to LUBA.

The record does not nmeke clear what negotiations
occurred between petitioner and the city after the city
withdrew its Novenber 2, 1994 decision for reconsideration.
OAR 661-10-021, which allows wthdrawal, gives | ocal
governnments an opportunity to reconsider their decisions.
It does not, however, inpose an obligation on petitioners to
make additional objections or waive them What ever
transpired after the wthdrawal of the decision for
reconsi deration occurred well after the 14-day period for
witten conmment al | owed under ORS 197.195(3)(c)(A).
Petitioner did not waive his right to object before LUBA to
the conditions inposed by the anended decision by failing to
object to themprior to adoption of the anmended deci sion.

FI RST, THI RD AND FOURTH ASSI GNMENTS OF ERROR

A.  The Dol an Test

The first, third and fourth assignnments of error all
put at 1issue whether the <city's decision, in inposing
certain conditions of approval, neets the requirenents of

the "rough proportionality" test enunciated in Dolan v. City
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of Tigard, US , 114 S Ct 2309, 129 LEd 2d 304 (1994).

Dol an pl aces the burden of showi ng conpliance with the rough
proportionality test on a governnmental body exacting the
dedi cation of property. Dol an, 114 S C at 2320, n8. It
requires that body to make "sone effort to quantify its
findings" beyond a "conclusory statenent," although "[n]o
preci se mathematical calculation is required.” 1d. at 2322.
Petitioner challenges the adequacy of the city's findings
and the evidentiary support for those findings.

The Oregon Court of Appeals has applied the "rough
proportionality" test twice since the Dolan decision. I n

Schultz v. City of Grants Pass, 131 Or App 220, __ P2d

(1994), the court found that an exaction of right-of-way as
a condition of partition approval failed to neet the Dol an
test. The court decided the exaction related to potenti al
devel opnent rather than the proposed devel opnent, as
requi red by Dol an.

In J.C. Reeves Corp. v. Clackamas County, 131 O App

615, _ P2d _ (1994), the Court of Appeals apparently

extended the application of the Dolan test to conditions of

devel opnent approval other than property dedications.> The

5\'n Dolan, 114 SCt at 2319-21, the Supreme Court relied on the
hi storical and constitutional inportance of property ownership to justify
placing on local governnents the burden of showing that exactions of
property dedications satisfy the "rough proportionality" test. The day

after deciding Dolan, the Suprene Court vacated and remanded a California
i mpact fee case for reconsideration under the test. Ehrlich v. Culver
Cty, ___ US __, 114 s Ct 2731, 129 L Ed2d 854 (1994). Whil e Dol an
arguably is limted to exactions of dedications, the remand of Ehrlich
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county based a requirenent that the devel oper construct
street frontage inprovenents on evidence that the proposed
subdi vi si on devel opnment would add 210 vehicle trips per day
to the street. The court read Dolan to require
"considerable particularity in local governnent findings
that are ained at showing the relationship between a
devel opnental condition and the inpacts of developnent."”
Id. at 618. Sinmply positing the relationship between
subdi vi si on-generated traffic and the need for inprovenents
was not enough. |d. at 622.

B. Petitioner's Argunents

Petitioner contends Conditions 4, 5, 10, 11, 12, 13,
and 26 do not satisfy the requirenments of Dol an.

Condi ti on 4. The parties of fer di fferent

interpretations of Condition 4.6 Petitioner contends

suggests broader applicability of the "rough proportionality” test. Since
the Supreme Court rermanded Ehrlich, there have been 16 reported cases
citing Dol an. In only one, besides J.C. Reeves, has the court actually
required application of the "rough proportionality" test to conditions
ot her than dedications. See Christopher Lake Devel opnent Co. v. St. Louis

Cty., 35 F3d 1269, 1275 (8th Cir 1994).

Both Ehrlich and Christopher Lake involved circunstances that set them
apart fromthe common situation addressed in J.C. Reeves. |In Ehrlich, when
a developer sought to build housing rather than private recreationa
facilities, the city charged the devel oper $280,000 to nmitigate the inpact
on the community of the |and-use change. In Christopher Lake, the county
required a devel oper to construct a $465,500 drai nage system to benefit a
| arge area, when the developer's own project involved a fraction of the
ar ea.

6Condition 4 states in its entirety:

"Prior to issuance of building permts, design for street
i mprovenents for Spicer Road. The inprovenent shall be for an
ultimate width of 36 feet, and shall extend from a point 150
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Condition 4 fails the "rough proportionality" test adopted
in Dol an, because petitioner would be required to design
street inprovenents for Spicer Road extending hundreds of
feet beyond either side of the subject property. The city
argues Condition 4 requires only that the inprovenents
required by Condition 5 be conpleted in a manner consi stent
with the ultimate devel opnent of Spicer Road.

We find Condition 4 anbiguous. It can be interpreted
as petitioner nmaintains. In support of Condition 4 (and

Condition 5), the city nade the follow ng findings:

"Spicer Road is a county roadway, inmproved to
county standards, but not to city standards. The
commercial driveway to the west is a private road,
not a City street. The Master Street Plan * * *
indicates that a north-south mnor collector is
intended for this wvicinity. Publ i shed data
indicates that a fast food restaurant with a
drive-through w ndow produces an average weekday
traffic load of 632 trips. To mtigate this
i npact, the roadway from the subject property to
Santiam nust be designed to the collector standard
and inmprovenents made to the portion of Spicer

Road adjacent to the subject property. Once
i nprovenents are made to Spicer Road, the adjacent
street network will accompdate the proposed use."
Record 10.

The sole support for the design requirenent is the finding
that "[p]Jublished data indicates that a fast food restaurant

with a drive-through w ndow produces an average weekday

feet east of the subject property['s] east property line to the
i ntersection of the Santiam Hi ghway. The design section shal

be sufficient for a ninor street designation. Make design
al l omances for a commercial driveway intersecting Spicer Road
at the current conmercial driveway intersection.” (Bold in

original.) Record 3.
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traffic load of 632 trips." |Id. The city has not carried

t he burden, inposed by Dolan, Schultz, and J.C. Reeves, of

showing the condition, as it could be interpreted in the
future, is "roughly proportional” to the inpact of the
proposed devel opnent .

Condition 5. Condition 5 states:

"Prior to issuance of building permts, provide
financial assurances for or construct inprovenents
to Spicer Road. | mprovenents shall consist of a
partial street, drainage, and mninmum seven foot
curb line sidewalk inmprovenents with appropriate
transitions to the east and west of the subject
property. Dependi ng on the condition and section
of the existing roadway, an overlay my be
required on portions of the roadway not being
incorporated into the partial street inprovenent."
(Enphasis in original.) Record 3.

In support of Condition 5, the city found "the site plan
does not adequately denonstrate how storm water runoff from
the site will be managed" and, with respect to Spicer Road,
made the findings quoted above in the discussion of
Condi tion 4.

For two reasons, Condition 5 does not satisfy the Dol an

"rough proportionality" test, as extended by J.C. Reeves

First, Condition 5 does not nmke clear enough what street
and frontage inprovenents are required. I n part because of
t he expansive design requirenents of Condition 4, we cannot
tell where the "partial street, drainage, and nininmum seven
foot curb line sidewal k i nprovenents" begin and end.

Second, Condition 5 fails to satisfy the "rough
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proportionality test"” in that the findings in support of the
requi renments for street inmprovenents do no nore than what

was found unsatisfactory in J.C Reeves. The city sinmply

posits a relationship between the traffic generated by the
proposed devel opnent and the need for the required street
and frontage inprovenents. The findings nust conpare the
traffic and other effects of +the proposed fast food
restaurant to the street and frontage inprovenents. See

J.C. Reeves, supra, 131 O App at 622.

Condition 10. Condition 10 requires petitioner to

"provide a nmethod for making the 'future 25-foot Fescue
right-of-way' area a 'non-driving area,' or provide an
alternative plan neeting the approval of the City Engi neer
that would allow safe use of this area."” Record 4. Si nce
petitioner's own site plan shows the future right-of-way
area to be a non-driving area, we agree with the city there
has been no exacti on.

Condition 11. Condition 11 requires petitioner to

provide a storm drainage plan for the devel opnent and
required related roadway inprovenents." It also requires
petitioner, under certain ci rcunst ances, to provi de
"calculations confirmng that the existing ditch and pipe
undercrossings are of adequate <capacity and grade to
accomodate the increased runoff, and that the State of

Oregon Hi ghway Departnent (ODOT) has approved the use of

this system"™ Record 4. In support of Condition 11, the
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1 «city has found:

2 "Storm drainage utility maps I ndi cate that

3 i nproved storm drainage systens for this area are

4 not avail abl e. It is likely that the existing

5 roadside ditch is inadequate to acconmmpdate site

6 drainage as well as drainage for the required

7 roadway i nprovenments on Spicer. The site plan

8 does not adequately denonstrate how storm water

9 runoff from the site wll be managed. The

10 applicant will denonstrate that the storm drainage

11 system is adequate through the conditions of

12 approval ." Record 10.

13 Condition 11 is not an exaction. It sinmply requires
14 petitioner to provide a plan to show petitioner will satisfy
15 the city's storm drainage requirenents. The condition

16 ensures that a specific inpact of petitioner's proposed

17 devel opnent will be addressed prior to issuance of a permt.

18 Conditions 12, 13, and 26. Condition 12 states

19 the 6-inch storm drain line does not appear to be a public

20 line "and therefore cannot be used to route drainage from

21 this site" and that the "12-inch line along Spicer Road wll

22 likely have to be reconstructed in conjunction wth
23 required roadway inprovenents."” Record 4. Condition 13
24 advises petitioner that "[a]ll required public storm

25 drainage system inprovenents nust be constructed,

26 financial assurances provided for their construction, prior

27 to issuance of building permts.” (Emphasis in original.)

28 1d. Condition 26 recites various city requirenents and

29 warns petitioner that the site plan nust eventually include

30 certain additional details. Conditions 12, 13, and 26 are

31 nmerely advisory. They are not exactions.
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The city has failed to adopt findings adequate to
support Conditions 4 and 5. Because the findings are
i nadequat e, no purpose would be served by reviewi ng themfor

evidentiary support. DLCD v. Colunbia County, 16 O LUBA

467, 471 (1988).

The first, third and fourth assignnents of error are
sustained as to Conditions 4 and 5, and are otherw se
deni ed.

SECOND ASSI GNMENT OF ERROR

Petitioner contends the city does not have jurisdiction
to require the design and construction of a road which is
owned by two different jurisdictions. The city's design
requirenment is based on Al bany Devel opment Code 8.070(1),
whi ch conditions devel opnent approval upon a finding that
public facilities can accommpdate the proposed devel opnent.
Conditions 4 and 5 sinply inform petitioner that if
petitioner cannot design and construct Spicer Road in such a
manner that it can accommopdate petitioner's proposed fast
food restaurant, petitioner cannot build the restaurant.

The second assi gnnent of error is denied.

FI FTH ASSI GNMENT OF ERROR

Petitioner objects to the "supplenental note" quoted
above, expressing concern that the inclusion of the
suppl enental note in the notice of decision nmay nake it nore
difficult for him to obtain financing for the project.

Petitioner cites no | egal basis for his objection.
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1 The fifth assignnment of error is denied.

2 The city's decision is remanded.
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