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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SAVE AMAZON COALI TI ON,
Petitioner,
VS.

CI TY OF EUGENE, LUBA No. 95-087

N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
UNI VERSI TY OF OREGON
| nt ervenor - Respondent . )

Appeal from City of Eugene.

Daniel J. Stotter, Eugene, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Bahr & Stotter.

G enn Klein and Anne Davies, Eugene, and Celeste J.
Doyl e, Assistant Attorney General, Salem filed the response
brief. Wth them on the brief were Harrang Long Gary
Rudni ck PC, Theodore R. Kul ongoski, Attorney CGeneral; Thomas
A. Balnmer, Deputy Attorney General; and Virginia L. Linder
Solicitor General. Genn Klein argued on behalf of
respondent. Cel este J. Doyle argued on behalf of
i ntervenor-respondent

LI VI NGSTON, Referee; SHERTON, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

AFFI RMED 06/ 20/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision by the city planning
director adopting findings in support of a city decision
approving a denolition permt.
MOTI ON TO | NTERVENE

Uni versity of Oregon, the applicant below, noves to
intervene in this proceeding on the side of respondent.
There is no opposition to the notion, and it is all owed.
FACTS

This is the second appeal to conme before us concerning
the demolition of the Amazon Famly Housing Conplex
(Amazon). I n our decision in the first appeal, we described

the facts as foll ows:

"* * *  Amazon is owned by intervenor and consists
of 47 buildings on a 13.1-acre site. Amazon is
one of the last remaining exanples of World War |

era pre-fabricated housing used for def ense
workers and for college students under the GI.

Bill, and of the rowhouse design work of architect
Pietro Belluschi. Amazon has been designated as a
hi storic landmark district by respondent City of
Eugene (city). The Oregon State Historic

Preservation O fice has proposed Amazon for
listing on the National Register of Historic
Pl aces.

"On Decenber 9, 1994, pursuant to Eugene Code
(EC) 9.212 (Historic Property Movi ng and

Demolition - Procedure and Criteria), intervenor
submtted to the city an application for a permt
to denolish Amazon. After a public hearing, the

Eugene Historic Review Board (EHRB) issued an
order approving the application for a denolition
permt. Petitioner appealed the EHRB decision to
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the city council. The city council conducted an
'on the record review of the EHRB decision.
After a hearing for argunment, the city council
i ssued the chall enged decision affirm ng the EHRB

decision to grant the demolition permt. *okoxn
Save Anmazon Coalition v. City of Eugene,
O LUBA __ (LUBA No. 95-042, WMy 5, 1995) (Save

Amazon 1), slip op 3-4.

Petitioner appealed the city council's decision to this
Board. On May 5, 1995, after an expedited review, we issued
a final opinion and order remanding the city's decision.

Save Amazon |. The basis for the remand was that the city

pl anning director failed to adopt findings explaining the
basis for her determnation that intervenor conplied wth
t he pre-application requirements of Eugene Code
(EC) 9.212(2).1 1d., slip op 14.

On May 10, 1995, wi t hout conducti ng addi ti onal

hearings, the planning director issued a decision in
response to our remand in Save Amazon |, supported by
findi ngs, det erm ni ng i nt ervenor conplied with t he
pre-application requirenments of EC 9.212(2). On May 11,

1995, petitioner filed with this Board both a notice of
intent to appeal the planning director's decision and a
nmotion for stay of that deci sion.

Also on May 11, 1995, we granted an interim stay of the

chal | enged deci si on. Save Amazon Coalition v. City of
Eugene, O LUBA _ (LUBA No. 95-087, Order Granting
1This code provision is discussed in detail in our evaluation of

petitioner's first assignment of error.
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Stay, May 11, 1995). On May 22, 1995, we issued an order
granting a stay of the challenged decision pending

resolution of this appeal. Save Amazon Coalition v. City of

Eugene, O LUBA _ (LUBA No. 95-087, Order on Motion

for Stay, May 22, 1995) (May 22, 1995 stay order).
SECOND ASSI GNMENT OF ERROR

Petitioner argues that after the city's initial
deci sion was remanded by this Board, the planning director
shoul d have provided an opportunity to petitioner and other
menbers of the public to present evidence or argunent
regarding intervenor's conpliance with the pre-application
requi renments of EC 9.212(2). Petitioner contends the
planning director's failure to provide such an opportunity
constitutes an error sufficient to justify reversal or
remand. Petitioner points out it formally requested such a
hearing on May 9, 1995. Record 822. Petitioner contends a
hearing is required by EC 9.212(4), ORS 197.763(7) and
certain appellate court deci sions.

A. EC 9.212(4)

In Save Amazon | we concluded the city may interpret

the EC as giving to the planning director the sole
responsibility for determ ning whether the pre-application

requirenments of EC 9.212(2) have been conpleted.? Save

2EC 9.212(2) states:

Pre-application requirements (denolition). Prior to
submittal of an application to denolish a historic property,
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required or even authorized by EC 9.212(4).3

1 Amazon |, slip op 11-12. That determ nation is not subject
2 to review by the EHRB or the city council. |1d. Therefore,
3 a hearing on the planning director's findings 1is not
4

Page 5

the owner shall endeavor to prepare an economcally feasible
plan for its preservation. At a mininum the owner shall
solicit purchase offers for the historic property by giving
noti ce of sale of the property as follows:

"(a) Listing the property in both the Register CGuard and the
Oregonian at least eight tines and at regular intervals
begi nni ng 90 days before submitting an application;

"(b) Posting and maintaining a visible for sale sign on the
property beginning at |east 90 days before submtting an
application;

"(c) Mking a financial prospectus on the status of the
property available to interested persons at |east 90 days
before submitting an application; and

"(d) Listing the property in at Jleast two preservation
newspapers or nmgazines at least 30 days  before
submtting an application.”

3EC 9.212(4) states:

"Notice, public hearing, and deci sion.

“(a) Unless the applicant agrees to a longer tinme period, the
[ EHRB] shall conduct a public hearing within 60 days follow ng
recei pt of a conplete application. * * *

"(b) Wthin 15 days of the close of the hearing and the
record, the board shall decide whether to approve or
postpone the noving or denolition application. The
decision of the board shall be in witing and contain
findings and conclusions if a postponenent is required.
The board shall approve the application unless the board
finds that a postponenent will likely result in
preservation of the historic property or retention of the
historic property at its current site. A post ponenent
shall be for a maxinmm of 120 days from the tine a
conplete application is filed. The board may consider
the following in assessing the |ikelihood of preservation
or retention:
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B. ORS 197.763(7)
ORS 197.763(7) provides:

"When a | ocal governing body, planning comm ssion,
hearings body or hearings officer reopens a record
to admt new evidence or testinony, any person nay
rai se new i ssues which relate to the new evidence,
testinony or criteria for decision-making which
apply to the matter at issue.”

ORS 197.763 governs how a quasi-judicial land use
hearing is conducted, not whet her it is required.
ORS 197.763 does not confer a right to a quasi-judicial |and
use hearing where one does not otherw se exist. Since the
EC does not provide for a hearing prior to the planning
director's determ nation that an application for denolition
is conplete, petitioner's reliance on ORS 197.763 is
m spl aced.

C. Appel | ate Court Deci sions

Petitioner contends a hearing on remand is required by

Fasano v. Washi ngton County, 264 Or 574, 507 P2d 23 (1973).

Fasano decided a disputed zone change application. The
" 1. The state of repair of the historic property and
t he fi nanci al and physi cal feasibility of

rehabilitation, moving, or leaving the property in
its current state or |ocation.

"2. The effects of the noving upon the wuse and
devel opnent of the historic property.

"3. The marketability of the property and the
willingness of the property owner to sell the

property.

Nx % % % 0
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Oregon Suprene Court held that parties at a hearing before a
county governing body are entitled to an opportunity to be
heard, to an opportunity to present and rebut evidence, to a
tribunal which is inpartial in the matter, and to a record
made and adequate findings executed. 1d., 264 Or at 588.
Many of the procedural safeguards required by Fasano
have been codified in various |ocations, depending upon the
type of land use proceeding. Wth respect to city planning
and zoning matters, ORS 227.160 to 227.180 provide a right
to a hearing on a discretionary |and devel opnment permt.

Neither in this appeal nor in Save Amazon | has petitioner

relied on ORS 227.160 to 227.180 to support its contention
that it is entitled to a hearing on the EC pre-application
requi renments. We decline to hold that Fasano i ndependently
confers a right to a hearing where none is conferred by a
statute or a | ocal code.

Petitioner argues that Mirrison v. City of Portland, 70

O App 437, 689 P2d 1027 (1984) and Friends of the Metolius

v. Jefferson County, O LUBA _ , (LUBA No. 94-163,

January 25, 1995) give petitioner a right to a hearing on
remand from LUBA. In Morrison, the Court of Appeals held
that since the city's interpretation of its regul ati ons was
not available at the tinme of the original hearing, a new
hearing was required on remand to give petitioners an
opportunity to present an argunent with the benefit of the

city's clarification of its standards. In Friends of the
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Metolius, this Board held that the county erred in adopting
"interpretive" findings without a hearing on renmand.

Petitioner's reliance on Morrison and Friends of the

Metolius is msplaced since, in both cases, the decision
maker was initially required to hold a hearing. The EC does
not require a hearing prior to the planning director's
determ nation that +the pre-application requirenments set
forth at EC 9.212(2) have been net.*4

The second assi gnnment of error is denied.
FI RST ASSI GNMENT OF ERROR

Petitioner contends intervenor has not conplied wth
EC 9.212(2), which requires an owner to "endeavor to prepare
an economcally feasible plan" for the preservation of the
hi storic property. Petitioner argues the explicit
requi renment that an economically feasible plan be prepared
inmplicitly requires the owner to make good faith attenpts to
find and consi der reasonable offers to preserve the historic
resource.

As we stated in Save Amazon |, slip op 14, we are not

required by ORS 197.829 and Clark v. Jackson County, 313 O

508, 836 P2d 710 (1992), to give the planning director's
interpretation of the EC the deference accorded to an

interpretation of the governing body. See Gage v. City of

Portland, 319 Or 308, 877 P2d 1187 (1994) | nst ead, we nust

4We note that petitioner did submit witten argunent to the planning
director, which was accepted into the record. Record 882-87.
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our sel ves det er m ne i f t he pl anni ng director's

interpretation is "reasonable" and "correct.” MCoy v. Linn

County, 90 Or App 271, 752 P2d 323 (1988).

We agree with the planning director that intervenor has
done enough to satisfy EC 9.212(2). Record 876-79. The
| anguage in EC 9.212(2) requiring the property owner to
prepare an "econom cally feasible plan for preservation" and
to "solicit purchase offers" nust be interpreted in |ight of
EC 9.212(4), which requires the EHRB to approve the

demolition application wunless the EHRB finds that a

post ponenent of a maxi num of 120 days will likely result in
preservation of the historic property. The EHRB nmay
consider, in assessing the |ikelihood of preservation or

retention of the property, "[t]he marketability of the
property and the wllingness of the property owner to sell
the property."” EC 9.212(4)(b)(3).

EC 9.212(4)(b)(3) clearly |eaves the decision to sell
or not sell up to the property owner. EC 9.212(2) requires
only that the owner specify, in a "financial prospectus,"”
the terms, however difficult to neet, under which the owner
wll be willing to sell. Whether or not it is economcally
feasible to preserve an historic structure depends upon the

property owner's own situation and resultant needs.® This

S\\¢ note that intervenor conpleted two separate explorations into the
econonmic viability of preserving the subject property. Both studies
conclude that the nopst desirable alternative for the conplex is
redevel opnent. Record 493-95, 877.
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means that in sonme cases the "solicitation of offers" wll
be singularly uninviting. Nevertheless, the EC requires
not hi ng nore.

The first assignnment of error is denied.
DI SPOSI TI ON OF STAY

In a "Request for Clarification on Duration of LUBA
Stay," filed June 7, 1995, petitioner requests that we
declare the May 22, 1995 stay order will remain in effect
for 21 days after the issuance of this opinion. The request
is denied.

As a state agency, LUBA has only those powers granted
by the legislature or necessarily inplied by a grant from

the | egislature. See Fechtig v. City of Al bany, 27 O LUBA

648 (1994); Sarti v. City of Lake Oswego, 20 O LUBA 562

(1991) (and cases cited therein). ORS 197.830(14) requires
this Board to issue a "final order." Once we have issued
such an order, review jurisdiction rests with the Court of
Appeal s. ORS 197.850(3)(a). Therefore, with the issuance
of this order, we dissolve the stay.

The decision of the city is affirned.
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