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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROBERT R. M LKS, )
)
Petitioner, )
)
VS. )
) LUBA No. 95-080
CI TY OF EUGENE, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
DENSMORE TOWNEHOMES, INC., L.L.C.,)
)
| nt ervenor - Respondent . )

Appeal from City of Eugene.
Kat hy A. Lincoln, Salem represented petitioner.

Anne C. Davies, City Attorney, Eugene, represented
respondent.

M chael E. Farthing, Eugene, represented intervenor-
respondent.

GQUSTAFSON, Referee; LIVINGSTON, Chief Referee; HANNA,
Referee, participated in the decision.

DI SM SSED 08/ 10/ 95

1. LUBA Jurisdiction - Effect of Circuit Court Proceedings.

When a petition for wit of mandanmus is filed in circuit court
pursuant to ORS 227.178(7), the city is divested of any jurisdiction to
render a land use decision. VWhen the circuit court issues the wit of
mandamus and orders the city to approve the underlying application, the

order of the city is not a |and use decision. Jursidiction over an appea
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1 of that order rests with the court of appeals.
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Gust af son, Referee.
NATURE OF THE DECI SI ON

Petitioner appeals a city order approving a residential
subdi vi si on.
MOTI ON TO | NTERVENE

Densnore Townehones, L.L.C. (intervenor), the applicant
bel ow, noves to intervene on the side of respondent. There
is no opposition to the notion, and it is all owed.
FACTS

The applicant applied to the <city for tentative
approval of a subdivision. The application was deened
conpl ete on Novenber 24, 1994. The city did not render a
final decision on the application within 120 days after it
was deenmed conplete. On March 27, 1995, appl i cant
petitioned the Lane County Circuit Court for a wit of
mandanus to conpel the city to issue the approval. After a
circuit court hearing on April 10, 1995, the circuit court
issued a wit of mandanus requiring the city to approve the
application. On April 11, 1995, the city approved the
application. This appeal foll owed.
MOTI ON TO DI SM SS

| ntervenor noves to dismss, contending this Board
| acks jurisdiction to review the chall enged order because it

is not a "l and use deci si on" as defi ned in ORS
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197.015(10)(a) .1 According to intervenor, the city was
mandated to approve the subject subdivision as a result of
the wit of mandanus issued by the county circuit court.
Accordingly, the county circuit court, and not the city,
made the final determ nation approving the subdivision

Petitioners argue t he city's appr oval of t he
subdivision is a land use decision as defined in ORS
197.015(10)(a). Petitioners argue the city, not the circuit
court, made the challenged decision, and that the decision
approves a developnment subject to the city's land use
regul ati ons. Therefore, according to petitioners, the
decision is a | and use deci sion.

This Board has exclusive jurisdiction to review | ocal

gover nnent "land use decisions" as defined in ORS
197.015(10). ORS 197.825(1). However, the chall enged
decision is not a land use decision. When the intervenor

filed a petition for wit of mandanmus with the circuit court

10RS 197.015(10)(a) defines "land use decision" as
"(A) A final decision or determnation nmade by a loca
government that concerns the adoption, anendnent or
application of:
"(i) The goals;
"(ii) A conprehensive plan provision;

"(iii)A land use regulation; or

"(iv) A new |land use regulation|.]

"x % *x * %"
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pursuant to ORS 227.178(7), the city was divested of any

jurisdiction to render a |land use decision.2 State ex rel

Compass Corp. v. City of Lake Oswego, 319 Or 537, 878 P2d

(1994). As the Suprene Court expl ained,

"LUBA reviews a |local government decision. The
predi cate for a mandanus proceedi ng under
ORS 227.178(7) is the local governnment's failure
to nmake a tinely final decision on an application.
Because the | ocal governnent has failed to make a
deci si on, the mandanmus proceeding is not a process
for 'review of a l|ocal governnment's decision.”
Id. at 544.

The city did not make a | and use decision in this case.
Rat her, before the city rendered a |and use decision, the
applicant filed a petition for wit of mandanus which
divested the city of jurisdiction over the matter. The
circuit court's wit of mandanus is not a |ocal governnent

| and use deci sion. Gearhard v. Klamath County, 22 O LUBA

377 (1991). Jurisdiction over an appeal of a circuit court
order rests with the court of appeals. ORS 19.010.

The notion to dism ss is granted.

20RS 227.178(7) states:

"If the governing body of the city or its designhate does not
take final action on an application for a permt, limted |and
use decision or zone <change wthin 120 days after the
application is deenmed conplete, the applicant may apply in the
circuit court of the county where the application was filed for
a wit of mandanus to conpel the governing body or its
designate to issue the approval. The writ shall be issued
unl ess the governing body shows that the approval would violate
a substantive provision of the city conprehensive plan or |and
use regul ations as defined in ORS 197.015."
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