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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

KENNETH A. THOMAS,
Petitioner,
VS.

WASCO COUNTY, LUBA No. 95-114

N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
JOSEPH HI NES and JODI HI NES,
| nt ervenor s- Respondent . )

Appeal from Wasco County.

M chael J. Lilly, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Lane Powel| Spears Lubersky.

Wlford K Carey, Hood River, and Bernard L. Smth,
County Counsel, The Dalles, filed a response brief. Wt h
them on the brief was Annala, Carey & Vankoten. WIford K
Carey argued on behalf of respondent.

M chael G Neff, Portland, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Haglund & Kirtl ey.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

AFFI RMED 10/ 31/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the County's refusal to consider his
appeal of a non-forest dwelling approval.
MOTI ON TO | NTERVENE

Joseph and Jodi Hines, the applicants below, nove to
intervene on the side of respondent. There is no opposition
to the motion, and it is all owed.
FACTS

On September 8, 1994, the county mailed notice of a

Type |1 decision to approve a non-forest dwelling in the F-
2(80) Forest zone. In accordance with the county's | and
devel opnent ordi nance (WCDO), the notice included a

description of the property, the action taken by the county,
and a statement of appeal rights. That statenent, | abel ed

" APPEAL PROCESS, " st at ed:

"The decision of the Director shall be final
unl ess an appeal from an aggrieved party is
received by the Director within ten (10) days of
the mailing date of this decision or unless the
Pl anning Comm ssion or County Court on its own
notion orders review within ten (10) days of the
date of decision. Noti ce of Appeal forms nmay be
obtained at the Wasco County Planning and
Devel opment Office." Record 81

The notice, however, did not include the county's findings
of fact, as required by WCDO 2.120(b)(2), nor did it include
a list of applicable criteria.

Because the tenth date after the decision was mil ed
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fell on a Sunday, the ten day appeal period expired on
Sept enber 19, 1995. No appeals were filed within the appeal
peri od.

Petitioner was out of town during the appeal period,
and did not pick up his mail, which included the decision
notice, until Septenber 19, 1995. On Septenber 22, 1995,
petitioner went to the county planning office and requested
a right to appeal. The planning office infornmed himthat the
appeal period had expired.

On Cctober 7, 1994, petitioner filed a notice of intent
to appeal with LUBA (LUBA No. 94-185). After the county
moved to dismss the appeal for lack of jurisdiction, the
parties stipulated to a stay of that appeal pendi ng
petitioner's exhaustion of |ocal renedies.

On Novenber 14, 1994, petitioner filed an appeal of the
adm nistrative decision with the planning director. On
Decenber 14, 1994, the planning office notified petitioner
that it was unable to accept an untinely filed appeal. On
Decenber 22, 1994 petitioner filed an appeal to the planning
conmm ssion of the planning director's refusal to accept his
appeal. After a hearing on February 13, 1995, the planning
conmm ssion voted to deny petitioner's appeal. That decision
was signed March 6, 1995. On March 10, 1995 petitioner
appeal ed the planning conm ssion's decision to the county
court. After a public hearing on May 3, 1995, the county

court issued an order on WMay 17, 1995, affirmng the
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pl anning comm ssion and planning director, and denying
petitioner's request to appeal the Septenber 8, 1994
deci si on.

Thi s appeal foll owed.

FI RST AND SECOND ASSI GNMENTS OF ERROR

Petitioner contends the county erred in denying himthe
opportunity to appeal the Septenber 8, 1994 deci si on because
the county's notice of the decision was defective in that it
failed to include (1) the county's findings of fact and
conclusions of law, as required by WCDO 2.120(b)(2); and (2)
the applicable approval criteria, as required by ORS
197.763(b) and ORS 215.416(11). He argues that the defects
prejudiced his substantial rights because they denied him
the opportunity to challenge a | and use decision to which he
obj ect s.

The county and intervenors do not dispute that the
county's notice was defective, but respond that petitioner
has not established that he was prejudiced by the defect.

Under ORS 197.835(7)(a)(B), LUBA may reverse or renmand
a chall enged decision because the decision maker failed to
foll ow applicable procedural requirenments, including notice
requirenents, only if that failure prejudices petitioner's

substantial rights. See e.qg., More v. Clackamas County,

_ Or LUBA __, LUBA No. 94-252 (June 27, 1995). The fact
that the violated code requirenent is mandatory provides no

i ndependent grounds for relief when petitioner does not
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establish that the violation prejudices his substantial

rights. West Amazon Basin Landowners v. Lane County, 24 O

LUBA 508, 512 (1993).

Petitioner wessentially argues that, because of the
defect, his substantial rights were violated because he was
deprived of appealing the underlying decision. Petitioner
argues that "[a]lthough the notice did state that there was
a right to appeal, Thomas could not be expected to nake the
decision to appeal w thout being able to determ ne whether
there was a basis for an appeal.” Petition for Review 6.
Petitioner also argues, in essence, that the seriousness of
both the defect and the result evidence the prejudice to
petitioner's substantial rights.

If the county's procedural error deprived petitioner of
the opportunity to participate in the process, hi s
substantial rights would be viol ated. However, the fact of
t he procedural error does not, in itself, establish
petitioner's right to participate was denied. Petitioner
must denonstrate a relationship between the defect and the
result in order to establish that the defect prejudiced his
substantial rights.

The notice petitioner received specifically stated the
appeal deadline, and the procedure for filing an appeal. The
undi sputed facts show that petitioner was out of town during
t he appeal period, and did not pick up his mail until the

date of the deadline for filing an appeal. Petitioner did
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not inquire with the county about appealing the decision
until three days later. Petitioner does not allege that he
even read the notice before the appeal period had passed.
Petitioner has not established even a tangential |ink
between the county's procedural violation and petitioner's
failure to file a tinmely appeal

VWile the notice was defective, it was not defective
for failure to explain petitioner's appeal rights or provide
the necessary information regarding the appeal deadline.
Had petitioner read the notice of decision prior to the
deadl i ne, petitioner would have been on notice as to when
t he appeal nust be filed. Petitioner has not established
that the county's error in its notice of decision in any way
inpacted his failure to neet the appeal deadline, or that
the defect substantially prejudiced his opportunity to
participate in the | and use process.

The first and second assignnments of error are denied.!?
THI RD ASSI GNVENT OF ERROR

Petitioner contends the county's failure to allow him

to appeal the Septenber 8, 1994 decision violates his

lpetitioner's argunent that the county's notice of decision was
defective for failure to include the applicable criteria pursuant to ORS
197.763(b) and 215.416(11) fails for a second reason. ORS 197.763(hb)
addresses only the requirenent that the applicable code provisions be
included in the notice of hearing, not in the notice of decision. The
directive in ORS 215.416(11) that notice of the decision "be given in the
same manner as required by ORS 197.763" refers to the individuals entitled
to receive notice. It does not create an additional requirement that the
applicable criteria provided in the notice of hearing nust also be provided
in the notice of decision.
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federal due process rights.
As di scussed above, petitioner has not established that
t he procedural defect in the county's notice was in any way

related to his failure to tinely challenge the underlying

deci si on. Due process does not mnmandate that the county
extend the deadline for filing an appeal of a | ocal decision
on the basis that the petitioner did not neet the filing
deadl i ne.

The third assignnment of error is denied.

The county's decision is affirmed.
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