BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

OPUS DEVELOPMENT CORPORATI ON, )

THOVAS R. SLOCUM CHARLES F. )

LARSON, JR., DOANTOAN M NI - STORAGE, )

LYNN KLI NGENSM TH, DONALD C. MRAE, )

SAYLOR PAI NTI NG, CO., RONALD D. )

SAYLOR, JOHN P. HAMMER, BELL )

10 HARDWARE, RODNEY L. BELL, JERRY )

11  DAVIS, SCHARPF' S TW N OAKS BUI LDERS )
12 SUPPLY CO., TAD SCHARPF, BUI LDERS)
13 ELECTRIC, FREDERI CK W TTKOP, )
14 STARWOOD PRODUCTS, GARY KAYSER, |
15 HI-LIFT, RONALD J. HOWARD,
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)

VY
)
) LUBA No. 95-104
17 Petitioners, )
) FI NAL OPI NI ON
19 VS. ) AND ORDER
20 )
21 CITY OF EUGENE, )
)
23 Respondent , )
)
25 and )
)
27 JESSE SPRI NGER and RAI MON FRANCK, )
)
)

29 | nt ervenor s- Respondent.

32 Appeal from City of Eugene.

34 Allen L. Johnson, Eugene, filed the petition for review
35 and argued on behalf of petitioners. Wth himon the brief
36 was Johnson & Kl oos.

38 Anne C. Davies and denn Klein, City Attorneys, Eugene,
39 filed the response brief and argued on behalf of respondent.
40 Wth themon the brief was Harrang Long Gary Rudnick P.C.

42 No appearance by intervenors-respondent.

43

44 LI VI NGSTON, Chief Referee; HANNA, Referee, participated
45 in the decision.
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REMANDED 02/ 06/ 96

Judicial review is governed by the provisions of ORS

1
2
3
4 You are entitled to judicial review of this Order.
5
6 197.850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal the adoption by the city council of
supplenmental findings in response to this Board' s renmand
order in Opus Devel opment v. City of Eugene, 28 O LUBA 670

(1995) (Opus I).
MOTI ONS TO | NTERVENE

Rai nron Franck noves to intervene on the side of the
respondent. There is no objection to the nmotion, and it is
al | owed.

Jesse Springer noves to intervene on the side of the
respondent. There is no objection to the nmotion, and it is
al | owed.

FACTS

In Opus | we outlined the history of conprehensive
planning in the Eugene-Springfield netropolitan area,
i ncl udi ng t he adopti on of t he Eugene- Spri ngfi el d
Metropolitan Area GCeneral Plan (Metro Plan), which was
updated in 1978, and the adoption in 1978 of the Whiteaker
Plan. See 28 Or LUBA at 674. The conprehensive update to
the 1978 Whiteaker Plan was the subject of the appeal in
Opus | and is the subject of this appeal.

We described petitioners' first appeal as foll ows:

"Petitioners chal | enge five or di nances and
thirteen orders adopted by the Eugene City Counci

on August 1 or 3, 1994. Ordinance No. 19975 adds
a new Historic (H) district for a particular area
to the Eugene Code (EC). Ordi nance No. 19976
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amends provision of the EC related to rescue
m ssi ons. Ordi nance No. 19977 adopts five
amendnments to the Whiteaker neighborhood portion
of t he Eugene- Spri ngfi el d Met r opol it an Ar ea
Gener al Pl an Diagram (Metro Pl an Di agram .
Ordi nance No. 19978 adopts an updated version of
the VWhiteaker Plan, which 1is a neighborhood
refinement plan. Ordi nance No. 19979 adds a new
M xed- Use Whiteaker (MJW district to the EC
Twel ve of the thirteen challenged orders rezone
various portions of the \Whiteaker neighborhood,
i ncluding changes to base zoning districts and
applications or deletion of the Site Review (SR
subdi strict. The remaining order challenged by
petitioners determnes the existing Metro Plan
Di agram designation for the West [Skinner] Butte
portion of the Whiteaker neighborhood is Medium
Density Residential and denies a change of that
designation to High-Density Residential. 28 O
LUBA at 673.

We rejected nost of petitioners' assignnments of error,
but remanded to the city for additional findings on the
fol |l owi ng: (1) conpliance of \Whiteaker Transportation
Policies 1 and 2 with OAR 660-12-060; (2) conpliance of the
VWit eaker Plan wupdate wth Statewi de Planning Goal 9,
paragraph 3; (3) conpliance of the Whiteaker Plan update
with Goal 10; and (4) the basis for the city's conclusion
that the existing Metro Plan Diagram designation for the
West  Skinner Butte area is MdiumDensity Residential,
rather than Hi gh-Density Residential. On May 8, 1995, the

city council adopted supplenmental findings.? This appeal

1The city's actions are described as follows in the Notice of Council
Land Use Actions:
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1 followed.

2 FIRST AND SECOND ASSI GNMENTS OF ERROR

3 Qur remand order in us | required the city to
4 denonstrate that its adoption of the chall enged ordinances
5 and orders is consistent with the Goal 9 requirenment for an
6 adequate inventory of commercial and industrial sites.?2 W

Adoption of interpretation explaining the denial of the
Metro Plan Di agram amendment affecting the West Skinner
Butte Residential Area (MA 94-4). Essentially the

council affirmed its August 1994 decision to retain the
Metro Plan Diagram designation in this area as Medium
Density Resi denti al . The counci | adopt ed an
interpretation explaining its conclusion that the current
designation is MediumDensity Residential and its denial
of a Metro Plan Diagram anendnent to High-Density
Resi denti al .

Adoption of supplenental findings supporting approval of
the Whiteaker Plan, approval of the Metro Plan Di agram
anmendnents and adoption of all zoning orders except those
affecting the Rose Garden Residential Area (Z 93-21, Z
93-22 and Z 93-23). The council affirmed its August,
1994 deci sions concerning the adoption of the Whiteaker
Pl an, related anendnents to the Metro Plan (except the
one for West Skinner Butte Residential Area), and the
related zoning orders (except the one affecting the Rose
Garden Residential Area). The supplenental findings
address compliance with the Transportation Planning Rule
(OAR 660-12-060), CGoal 9 (Economy) and Goal 10 (Housing).

Adoption of supplenental findings supporting adoption of
the zoning order affecting the Rose Garden Residenti al
Area (Z 93-21, Z 093-22 and Z 93-23). The counci l
affirmed its August, 1994 decision to adopt a zoning
order affecting the Rose Garden Residential Area. The
suppl ement al findings address conpliance wth the
Transportation Planning Rule (OAR 660-12-060), Goal 9
(Econommy) and Goal 10 (Housing)." Record 10010-10011.
(Enphasis in original.)

2Goal 9 provides, in relevant part:
"Conprehensive plans for urban areas shall:
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1 expl ained:

2 "The <city does not identify, either in the
3 decision or its argunment, what Jland in the
4 Wi t eaker nei ghborhood is on the city's Goal 9
5 inventory of comercial and industrial sites or
6 explain how it believes industrial and comercia
7 use of such land will be affected by the Whiteaker
8 Pl an and zone change orders. The city essentially
9 argues the Whiteaker Plan and zone change orders
10 can be presuned to conply with Goal 9, paragraph 3
11 because the city's inventories of comercial and
12 industrial Iland contain |arge surplus acreages
13 above what is needed. However, Goal 9, paragraph
14 3 requires that the city's inventory of suitable
15 commercial and industrial sites be adequate not
16 just with regard to total acreage, but also with
17 regard to size, type, location and service |evels,
18 to provide for a ‘'variety of industrial and
19 comrercial uses consistent with plan policies.'’
20 The city mnust denonstrate that in view of the
21 limtations and changes inposed by the chall enged
22 decisions, it still has an inventory of comrercia
23 and industrial sites that is adequate with regard
24 to size, type, | ocation and service |evels,
25 considering its plan policies for wuse of the
26 Vhi t eaker nei ghborhood."” 28 Or LUBA at 691

27 Both the first and second assignnents of error
28 challenge the city's conpliance with Goal 9. Petitioners

29 contend the city's supplenental findings,

which rely in part

30 on the Metro Plan, violate both Goal 9 and the Metro Pl an,
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The sane | anguage is found at ORS 197.712(2)(c).
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and fail

t he

the city's determnations that (1) the affected comerci al

properties are not part of the city's Goal 9 inventory;

affected industrial properties are not part of

city's Goal 9 inventory; and (3) the inposition of
review and the redesignation of certain property as m xed
use do not effectively renove these properties from the

Metro Plan's commercial and industrial |and i nventories.

A. Commer ci al Lands

The city made the following findings with respect

commerci al | ands:

"Bui | dabl e lands for purposes of the comrercial
bui | dabl e | ands i nventory includes 'undevel oped or
partially developed |land either in a comercial
zoning district or designated in the Metropolitan

Area Plan as commercial or mxed use.' Eugene
Commer ci al Lands St udy, Supply and Demand
Anal ysi s, p. 3. The Commerci al Lands Study

exam ned the supply and demand for commercial |and
in Eugene by subarea. The \Whiteaker nei ghborhood
fell within the Central/University Regi on.

"The study identified only one comrercial parcel
within the Whiteaker Neighborhood that satisfied
the definition of comrercial buildable |land. That
parcel was .55 acres in size and was zoned C-1
(Nei ghbor hood Commercial), and the Whiteaker plan
designated it as part of a mxed use district.
The actions taken |ast August by the city counci

rezoned the property fromC1 to MJW m xed use.
Because the m xed use district allows conmmerci al
uses and because commerci al bui | dabl e | ands
i nclude those properties designated m xed use, the
property was not elimnated from the buil dable
| ands inventory. The actions, therefore, had no
i npact on the comrercial buildable |ands inventory
for the City of Eugene. Mor eover, the Commercia
Lands Study indicates the city has an excess of

to satisfy our remand order. Petitioners challenge
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approximately 170 acres of comrercial |[|and. The
inventory continues to adequately provide for
commer ci al sites wth regard to size, type,
| ocation and service levels.” Record 10028-10029.

Petitioners argue the city's reliance on the July, 1989
Eugene Commrercial Lands Study--Supply and Denmand Analysis
(Supply Analysis) is msplaced, since the Supply Analysis is
only a background document to the October, 1992 Eugene
Commer ci al Lands Study (1992 Commerci al Lands Study).
Petitioners maintain that the city's reliance on the Supply
Anal ysis has caused it to limt inmproperly its evaluation of
commercial land to vacant commercial land, to the exclusion

of redevel opabl e comerci al | and.

The 1992 Commercial Lands Study is a refinenment plan to

the Metro Pl an. See Gaville Properties, Ltd. v. City of

Eugene, 27 Or LUBA 583, 588 (1994). The 1992 Commerci al

Lands Study describes the Supply Analysis as foll ows:

"Published in July 1989 with mnor revisions in
January 1990, the report exam nes the supply of
the vacant commercial land as of January 1989 and

the demand for commercial land in the next 20
years for the Eugene portion of the netropolitan
area." 1992 Commerci al Lands  Study | - 3.

(Enphasi s added.)
The Supply Analysis was but one of several background
docunments used in preparing the 1992 Commerci al Lands Study.
I d. The exclusive focus of the Supply Analysis on vacant
comrercial land does not, of itself, simlarly limt the
scope of the 1992 Commercial Lands Study.

The 1992 Commercial Lands Study states:
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"For purposes of this study, comercial land is
defined as parcels that are shown on the Metro
Pl an Diagram as appropriate for conmmer ci al
devel opnent (desi gnat ed commerci al ) or are
regulated by the City of Eugene so as to allow
commerci al uses (zoned commercially). * * * [Alny
tax lot or portion of a tax lot that was vacant
and zoned or designated for comercial use was
considered part of the comercial buildable |and
inventory." 1992 Commercial Lands Study I|1-1.

The city argues, based on the enphasized | anguage, that
the chall enged decision properly limts its consideration to
vacant |and zoned or designated for comercial use. We
di sagree. We understand the 1992 Commercial Lands Study to
di stinguish between "comerci al | and” and "conmerci al
bui | dabl e Iand.™ The inventory of comercial buildable
(i.e. vacant, comercially zoned or designated) land is a
subset of the totality of comercial |and.

The city may be correct that in the subject area, there

is just 0.55 acre of wvacant, commercially =zoned or
desi gnated | and. However, our remand order in us |
required the <city to <consider its inventory of all
comer ci al sites, not just its inventory of vacant,

bui | dabl e commercial sites. Goal 9, paragraph 3, upon which
we relied, refers to "an adequate supply of sites of
suitable sizes, types, locations, and service levels." It
is not limted to vacant, buildable comercial sites.

The city argues that OAR 660-09-015(3) inplenents Goa
9, par agraph 3, and forces the opposite conclusion.

OAR- 660- 09-015(3) states, in relevant part:
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"Inventory of Industrial and Commercial Lands.

Conmprehensive plans for all areas wthin urban
growt h boundaries shall include an inventory of
vacant and significantly underutilized |ands

within the planning area which are designated for
i ndustrial or commercial use."

The <city contends that the "inventory of vacant and
significantly wunderutilized lands" is the same as the
"inventory of commercial * * * sites" to which we referred
in our remand order. However, OAR 660-09-015(2), which al so
i npl ements Goal 9, paragraph 3, has a broader focus than OAR
660- 09- 015(3).3 Qur remand order was not limted to the
"inventory of vacant and significantly underutilized |ands"
mentioned in OAR 660-09-015(3). The wuse of +the word
"inventory" in different contexts, with different neanings,
is initially confusing, but it provides no support for the
city's position.

Moreover, the city's position ignores the fundanental
rel ati onship between devel oped and undevel oped | and and the

contribution each makes to satisfying the overall need for

30AR 660- 09-015(2) states:

"Site Requirenents. The econom c opportunities analysis shal
identify the types of sites that are likely to be needed by
i ndustrial and commercial uses which nmight expand or |ocate in
the planning area. Types of sites shall be identified based on
the site requirenents of expected uses. Local governnents
shoul d survey existing firms in the planning area to identify
the types of sites which nay be needed for expansion.
I ndustri al and comer ci al uses with conpati bl e site
requi renents should be grouped together into common site
categories to simplify identification of site needs and
subsequent planning."
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commercial (and industrial) |and. Devel oped I|and was
considered at the tinme the city determned its inventory of
vacant, bui | dabl e commer ci al land was adequate. | f
devel oped |l and is now Il eft out of the equation, the pressure
on vacant, buildable comrercial land will increase. In its
denonstration, required by our remand order in Opus |, that
its inventory of commercial sites is adequate with regard to
size, type, location and service l|levels, the city cannot
ignore the connection between restricting uses on existing
commercial lands and the pressure that places on its
i nventory of vacant, buil dable comercial | and.

As a final point, we note that the 1992 Comerci al
Lands Study specifically addresses downtown comercial | and.

It states:

"To encourage downt own devel opnment, the Commrerci al
Lands Study recommends nmmintaining a relatively
close match between the supply of and demand for
commercial land. * * * ([ The 1992 Commerci al Lands

Study] assunmes that 25 acres wll be available
t hr ough redevel opnment and infill in t he
downtown. )" Id. at I1-14

Policies 6.0, 6.1 and 6.2 of the 1992 Comerci al Lands Study
encourage redevel opnent of existing commercial areas within
the city generally and discourage "identification of new

| arge vacant comrercial sites."4 Id. at 1I11-7. Pol i ci es

4These policies state:

"6.0 Pronote redevel opment of existing comercial areas and
conpact, dense growh by encouraging businesses to
revitalize and reuse existing comrercial sites.
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1 17.0 and 17.1 specifically encourage redevelopnment of
2 existing comercial sites in the downtown area.?> Id. at
3 I11-15. The city's decision to limt its consideration of
4 inpacts on comercial land to vacant, buil dable commerci al
5 land 1is inconsistent wth the enphasis in the 1992
6 Commercial Lands Study on redevel opnent and the policies
7 that encourage redevel opnment.

8 B. I ndustrial Lands

9 The city made the following findings with respect to
10 industrial |ands:

11 "The Metropolitan |Industrial Lands Inventory

12 Report provides the inventory on which the

13 Metropolitan Industrial Lands Policy Report was

14 based. Under that inventory report, 'vacant

15 i ndustrial lands', which are defined as vacant and

16 underdevel oped |lands, are parcels one acre or

17 | arger that are zoned or designated in the Mtro

18 Plan for industrial use. The m xed use district

19 is a zoning district that allows industrial use

20 and m xed use properties are included in the

"6.1 Limt identification of new |large vacant conmercial sites
as one nmethod to encourage redevel opnent and reuse of
exi sting sites. Prohibit creation of a new regiona
retail center or a regional |arge-scale office center

"6.2 ldentify and renove disincentives to the relocation or
expansi on of businesses in the downtown."

5These policies state:

"17.0 Recognize that additional comrercial development wll
occur primarily through redevel opnent of exi sting
conmer ci al sites.

"17.1 Continue existing City prograns ained at encouraging
redevel opnent of existing commercial areas, especially
those in the downtown area."
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2 "As with the Commerci al Lands St udy, t he
3 | ndustri al Lands Policy Report exam ned the
4 inventoried lands by subarea. Agai n, t he
5 Whi t eaker Nei ghborhood 1is |ocated wthin the
6 Central /University of Oregon Region. This region
7 prior to the actions taken in August, had 48 acres
8 of wvacant industrial land on two sites, which
9 provides only 1 percent of the netro area's vacant
10 i ndustrial land inventory. One of the sites, the
11 Ri verfront Research Park, contains 46 of the 48
12 total acres in the Central/University region

13 "The remaining 2-acre site falls wthin the
14 Vhi t eaker  Nei ghborhood and is constraint-free.
15 Prior to last August, this site was zoned MJ
16 | C/ SR, M xed Use Industrial Commercial with Site
17 Revi ew, and was desi gnat ed medi um density
18 residential. I n August, the property was rezoned
19 MJ-W SR, M xed Use Whiteaker District with Site
20 Revi ew. This new m xed use zone continues to
21 allow all industrial uses allowed in the |1-2 zone.
22 Because m xed use properties are part of the
23 i ndustrial lands inventory, the land was not
24 elimnated from the inventory. And because the
25 only property in the Whiteaker neighborhood that
26 was part of the inventory has not been renoved
27 from the i nventory, t he i nventory remai ns
28 unaf fected. Moreover, the inventory of industria
29 lands in the City of Eugene indicates an excess of
30 approxi mately 2500 acres.

31 "The actions taken by the city council did nothing
32 that affected the «city's industrial buildable
33 | ands inventory. The inventory, t heref ore,
34 continues to adequately provide for industrial
35 sites with regard to size, type, |location and
36 service levels.” Record 10029.

37 Petitioners argue that the city has inproperly limted
38 its consideration to its inventory of wvacant, buildable
39 |and. Petitioners contend the city nust consider
40 industrial land, not just vacant industrial |and.
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We agree. The inpact of the challenged site review
requi renments and mxed use zoning is not limted to just
vacant industrial sites. The refinement plans related to
i ndustrial land, including the 1993 Metropolitan Industri al
Lands I nventory Report, cited in the challenged decision,
and the 1993 Metropolitan Industrial Lands Policy Report,
acknowl edge the inportance of existing, devel oped industri al
sites. For exanple, the 1993 Metropolitan Industrial Lands
| nventory Report states at page 44 that while land that is
avail able for redevel opnent and vacant industrial parcels
under one acre are not included in the "supply inventory,"
they do provide "alternative devel opnent opportunities.”
Reference is made on page 18 to Metro Plan, page 111-B-5,
policy 5 (to "[p]rovide existing industrial activities
sufficient land for future expansion").

In addition, as explained above in connection wth
commerci al |ands, Goal 9, paragraph 3 and our remand order
require the city to consider all industrial land within the
affected area.

C. | npacts of New Regul ati ons

Wth respect to the inpact of the challenged site
review requirements on commercial and industrial properties
within the \Whiteaker neighborhood, the <city mde the
follow ng finding:

"The application of site review criteria does
i npose sone limtations on the future devel opnment
of sonme industrial and commercial properties in
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the \Witeaker nei ghbor hood. However, t hose

limtations do not rise to the [level of
elimnating those affected properties from the
commercial or industrial |ands inventory. Site

review cannot elimnate a right to develop a
commercial or industrial site for uses that are

otherwise allowed on the property; it can only
affect the manner in which that property is
devel oped. The re-designation of a property as
m xed use also does not elimnate the property
fromthe comercial or industrial lands inventory
if it is already part of that inventory." Record
10028.

In Opus | we stated:

"Petitioners have denmonstrated the <challenged
deci sions include zone changes from an industri al
zone to a mxed use zone allowing a variety of
residenti al uses. Petitioners have al so
denonstrated the site review requirenents inposed
by t he chal | enged deci si ons on numer ous
i ndustri al, comrer ci al and mxed use zoned
properties nmay inpose |limtations on future
i ndustrial and commercial use of those properties.
This is sufficient to require the city to
denonstrate that it remains in conpliance with the
Goal 9 requirenment for an adequate inventory of
comercial and industrial sites.” 28 Or LUBA at
691.

We agree wth petitioners that the challenged decision
provides a conclusory finding, not the denonstration
required by our remand order in Opus | that it remains in
conpliance with Goal 9.

The city has two options. First, it may denonstrate
that, notwi thstanding the possible limtations denonstrated
by petitioners that result from the new ordinances and
orders, including limtations on expansion, the conmerci al

and industrial lands in the Whiteaker neighborhood are not
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negatively inpacted to such an extent that they effectively

becone wunavailable or inpractical for the full range of
commer ci al and i ndustri al uses al | owed by existing
regul ati ons. Second, it may denonstrate that it still has

an inventory of commercial and industrial sites outside the
Whi t eaker nei ghborhood that is adequate with regard to size,
type, location and service levels. |If it chooses the second
option, the city nust also denonstrate continuing conpliance
with the policies of the applicable planning docunents,
including the Metro Plan, the 1992 Comercial Lands Study,
the 1993 Metropolitan Industrial Lands Policy Report and the
1993 Metropolitan Industrial Lands I nventory Report.

D. Concl usi on

The first and second assignnents of error are
sust ai ned. W remand to give the city an opportunity to
denonstrate, as we stated in us I, that "it still has an
inventory of comercial and industrial sites [not |just
vacant commercial and industrial sites] that is adequate
with regard to size, type, location and service |evels,
considering its plan policies for wuse of the Whiteaker
nei ghborhood." 28 Or LUBA at 691.
THI RD AND FOURTH ASSI GNMENTS OF ERROR

In Opus | petitioners challenged the Metro Plan Di agram
amendnents and corresponding zone change orders because
Medi um Density Residential designations and zones were

changed to LowDensity Residential, Mxed Use or non-

Page 16



© 00 ~N oo o B~ w N P

S S
N B O

residenti al desi gnati ons and zones and Low Density
Resi denti al designati ons and zones were changed to M xed Use
or non-residential designations and zones. Petitioners
argued the decisions were not supported by findings or
evidence showing that after the redesignations, t he
inventory of buildable lands required by Goal 10 would
remai n adequate to neet the city's identified housing needs.

A LUBA's Remand Order

We relied on the definitions of "suitable and avail able
land,” found in OAR 660-08-005(13), and "redevel opable
land, " found in OAR 660-08-005(12), as well as on OAR 660-
08-020(1), to find:é®

60AR 660- 08-005(13) states:

"'*Suitable and available |and' neans residentially designated
vacant and redevel opable land within an urban growth boundary
that is not constrained by natural hazards, or subject to
natural resource protection neasures, and for which public
facilities are planned or to which public facilities can be
made avail abl e. Publicly owned I|and generally is not
consi dered avail able for residential use."

OAR 660-08-005(12) states:

"' Redevel opabl e land' neans |and zoned for residential use on
whi ch devel opment has already occurred but on which, due to
present or expected market forces, there exists the strong
i kelihood that existing developnment will be converted to nore
i ntensive residential uses during the planning period."

OAR 660- 08-020(1) states:

"Residential plan designations shall be assigned to al
bui l dabl e | and, and shall be specific so as to accommpdate the
varying housing types and densities identified in the |oca
housi ng needs projection."

Page 17
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"[1]t cannot be assunmed that already devel oped
residentially designated land is not included on a
bui | dabl e I ands inventory. * * * [L]and which has
a Mxed Use plan designation, rather than a
residential plan designation, cannot be considered
part of a buildable |ands inventory. Ther ef or e,
the city's reasons for determning that the
chal l enged Metro Plan D agram anmendnments do not
affect its acknow edged buil dable |ands inventory
are based on incorrect assunptions. Opus |, 20 O
LUBA at 695.

In the decision challenged in us |, the vcity
concluded that the changes in the Metro Plan designations
woul d not "result in a significant or substantive inpact on
the overall quantity of |land available for [ow and nedium
density use. Record 49. CQur Opus | remand order required
the city to make a two-step finding: first, "determ ne
whet her the challenged plan anendnments and zone changes
involve land included in its acknow edged buil dable | ands
i nventory"; and, second, if so, "determne whether and
explain why its buildable lands inventory remains adequate
to satisfy Goal 10." 28 Or LUBA at 670.

B. Techni cal Supplement to Metro Pl an

The challenged decision states that "[t]he Technical
Suppl enent to the Metro Plan contains the buil dable |ands

i nventory."7 Petitioners contend that the Technical

TAfter oral argunent, the city furnished a copy of the city's 1982
Metropolitan Area GCeneral Plan Draft Technical Supplenment” (Techni cal
Suppl ement) to LUBA. We understand this is the "Technical Supplenent to
the Metro Plan" mentioned in the challenged decision and in the Metro Pl an
at 11-E-2.
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Suppl enent is not in the record and conflicts with the June,
1991, Eugene-Springfield Metropolitan Area Supply and Denmand
Anal ysi s. The city responds that the Technical Supplenment
contains the buildable Iands inventory for the Metro Plan,
and is therefore a part of the <city's acknow edged

conpr ehensi ve pl an. See Urquhart v. Lane Council of

Governnents, 80 O App 176, 179 n2, 721 P2d 870 (1986).

The Metro Plan lists the Technical Supplenment as a
"major influence" on the Metro Plan Diagram Metro
Plan I1-E-1. It states that the Technical Supplenent is

printed and available under separate cover and that it
i ncl udes the nost significant provisions of working papers
(1978 and 1981) used in the Metro Plan update process. |d.
at I1-E-2. We accept the city's representation that the
Techni cal Suppl enent contains the buildable |ands inventory
t hat was acknow edged as part of the Metro Plan. We al so
accept the city's representation that the June, 1991,
Eugene- Springfield Metropolitan Area Supply and Denmand
Anal ysi s was never acknow edged. Under Oregon Evi dence Code
202(7), we take of fici al notice  of the Techni cal

Suppl enent . 8

8Petitioners make a substantial evidence challenge to the city's
deternmination that there is an excess of 38 acres of high density
residential land in its acknow edged inventory. That determnation is
based on demand projections contained in the Technical Supplenent. Because
we conclude, as discussed below, that the «city cannot nodify the
assunptions wunderlying the demand projections wthout considering the
actual inmpact on demand, we do not consider petitioners' substantia
evi dence challenge to the projections thenselves.
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C. | npacts on Buil dabl e Lands | nventory
After establishing that the city's buildable |ands
inventory is contained in the Technical Supplenent, the

chal | enged deci sion conti nues:

"LUBA, in its [Opus I] opinion, explained that it
cannot be assunmed t hat al r eady devel oped
residentially designated |ands are not part of the
bui | dabl e | ands i nventory. However, the buil dable
| ands inventory for the Eugene/Springfield area

assumed no mmjor redevelopnment and listed only
vacant properties on the inventory. (An exception
to this assunpti on i's t he assunpti on of

redevel opnment for 2400 multiple famly units
within a mle of dowmmtown.)" Record 10030.

Petitioners contend that alnmost the entire \Whiteaker
nei ghborhood is within a mle of downtown, and argues that
the parenthetical |anguage quoted above acknow edges an
exception to the assunption in the buildable [ ands inventory

that no major redevel opnent would occur.? Petitioners

9That assunption is apparently based on the following statement in the
Techni cal Suppl enent :

"The 230 acres of high density residential designated I|and
closely approximates the 192 acres of denand. The probl ens
associated with allocating demand to quality locations which
met | ocational criteria were greater than problens with nedium
density allocations. Not only were sites limted but
conpatability [sic] wth surrounding existing residentia

devel opnents was a probl em

"I't was assuned 2,400 nmultiple-famly dwelling units would be
constructed within 1 mle of downtown Eugene through in-filling
and redevel opnment. This redevel opnent assunption was the major
exception to the general allocation assunption regarding

redevel opnent. The 2,400 units nay occur through a variety of
techni ques, and it should not be assunmed that they wll al

occur in high rise structures. They may occur at densities
|l ess than medium or high (i.e., less than ten dwelling units
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mai ntain that the "2400 nultiple famly units" are included
in the buildable Ilands inventory, and argue that plan
amendnents that inhibit or block the assunmed redevel opnent
effectively renove land fromthe inventory.

The city responds that the 2,400 nultiple famly units
are not part of the city's Goal 10 inventory. The city
acknow edges that the assunption of redevelopnent within a
mle of downtown was "part of the analysis in determning
supply and demand for housing"” and "inpacted the nunber of
excess acres of available buildable land." Respondent's
Brief 15. The <city nmaintains, however, that once the
inventory was conpleted, the change in the underlying
assunption "could not inpact that final docunment.” 1d. The
city reasons that while the rezoning my restrict high-
density devel opment in the Whiteaker neighborhood, it does
not "involve" land included in its acknow edged buil dable
| ands i nventory, and therefore, there is no need to consider
the rezoning inpacts in taking the second step, described in
our remand order, of determ ning whether and expl aining why
its buildable lands inventory remains adequate to satisfy

Goal 10.10

per acre). For the 23-year planning period, this assunption
woul d result in an average of about 105 units annually, which
is approximately the annual rate of devel opment which occurred
between 1976 and 1979." Technical Supplenment 33.

10The chal | enged decision does consider a small number of residentially
designated tax lots, totaling about 10 acres, that were actually rezoned.
It concludes that because the buildable lands inventory includes a |arge
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As the challenged decision states and the Technical
Suppl enent confirnms, the size of the city's buildable |ands
inventory was cal cul ated, deenmed adequate and acknow edged
on the assunption there would be redevel opnment that would
result in 2,400 nmultiple famly wunits within a mle of
downtown. If that assunption is incorrect, the cal cul ations
that resulted in the buildable |ands inventory and the
acknowl edgnent process itself are effectively underm ned.
I f the construction of 2,400 nultiple famly units cannot be
achi eved through redevel opnent downtown, those units wll
have to go sonewhere el se. Although the city may be correct
that there will be excess l|land available for high density
residential devel opnent after the adoption of the chall enged
ordi nances and orders, it cannot nake that determ nation
w t hout expressly considering their inpact on the nunber of
hi gh-density residential wunits that can be constructed
downt own.

The third and fourth assignments of error are
sust ai ned.

FI FTH ASSI GNVENT OF ERROR

The fifth assignnent of error arises out of a dispute
over the existing Metro Plan designation for the 6.84-acre
West Skinner Butte area. As we explained in Opus |:

"The chal l enged order entitled 'Denying Metro Pl an
Amendment for Area #4 (MA-94-4)' (1) deterni nes

excess of land in various residential categories, it renmins adequate
notwi t hstandi ng the inpacts of the rezoning. Record 10030-31.
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23
24
25
26
27
28
29
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31
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the existing Metro Plan designation for the 6.84
"West [ Skinner] Butte' area is MediumDensity
Residential and (2) denies an anmendnent of that
desi gnati on to Hi gh- Density Resi denti al .
Petitioners challenge on the forner aspect of the
decision, contending the existing Metro Plan
designation for the West [Skinner] Butte area is
Hi gh-Density Residenti al

"Petitioners' argunents * * * are based on conpl ex
interpretations of a 1975 anmendnent to the [city's
initial conprehensive plan, adopted in 1972], the
1978 "Whiteaker Plan, the 1980 ordinance initially
adopting the Metro Plan, the 1980 Metro Plan text
and diagram and the relationships between the
Metro Plan text and di agram and between the Metro
Pl an and refinenent plans, as established by those
docunents. However, the challenged order sinply
states the city council's conclusion that 'the
existing Metro Plan designation of West [ Skinner]

Butte [is] medium density residential,' wthout
expl anation.” 28 Or LUBA at 697. (Foot not es
omtted.)

We remanded to the city for an interpretation of the plan
provi sions cited by petitioners.

The challenged decision explains that the <city's
initial conprehensive plan (1990 Plan) and subsequent
amendnents to it were superseded by adoption of the Metro
Pl an, including the Metro Plan Di agram Notwi t hst andi ng a
1975 anmendnent to the 1990 Pl an that specifically designated
t he West Skinner Butte area as high-density residential, the
Metro Plan Diagram shows it to be nmediumdensity
residential. The 1978 Whiteaker Plan designates the West
Ski nner Butte area for nediumdensity and high-density use.
However, the Metro Plan explicitly provides that it prevails

over refinenment plans, such as the 1978 \Whiteaker Plan, when
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there are inconsistencies between them

Petitioners point to a statenent in the Metro Plan that
the Metro Plan Diagram nust yield to the Metro Pl an text, of
which the 1978 VWhiteaker Plan is a refinenent, and argue
that, at the very least, the Wst Skinner Butte area is
zoned for high-density and nediumdensity residential use.
Petitioners also quote a statenment in the Metro Plan that

the Metro Plan Diagram "is a generalized map which is
intended to graphically reflect the broad goals, objectives,
and policies."” Metro Plan |-4. Petitioners contend the
city's interpretation is contrary to Goals 10, 12 and 14,
and is owed no deference by LUBA.

ORS 197.829(1) requires that LUBA affirm a | ocal
governnent's interpretation of its conprehensive plan and

| and use regul ati on unl ess we determ ne that its

interpretation:

"(a) I's inconsistent with the express |anguage of
t he conpr ehensi ve pl an or | and use
regul ati on;

"(b) I's inconsistent with the purpose for the
conprehensive plan or | and use regul ation;

"(c) I's inconsistent with the wunderlying policy
that provides the basis for the conprehensive
plan or | and use regul ation; or

"(d) I's contrary to a state statute, |and use goa
or rule that the conprehensive plan provision
or |and use regulation inplenments.”

Under ORS 197.829(1)(d), while the Statew de Planning Goals

(goals) do not directly apply to a land use decision that
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applies acknow edged pl an and | and use regul ati on
provisions, the goals are relevant to such decisions. A
| ocal governnment may not interpret its plan or regulations
in a manner inconsistent with the goals they inplenment. See

DLCD v. City of Donald, 27 Or LUBA 208, 213 (1994); DLCD v.

Fargo |Interchange Service District, 27 O LUBA 150, 157

(1994). However, petitioners' argunent s are not
sufficiently developed to establish that the city's
interpretation is contrary to the goals.

The relationship between the Metro Plan, Metro Plan
di agram and 1978 \Whiteaker Plan is, at best, confused. Two
interpretive rules collide: on the one hand, the Metro Pl an
Diagram which is part of the Metro Plan, takes precedence
over inconsistent refinement plans; on the other hand, the
text of the Whiteaker Plan, which is incorporated into the
Metro Plan, takes precedence over inconsistencies in the
Metro Plan Diagram The city's interpretation is withinits

di scretion under ORS 197.829 and Clark v. Jackson County,

313 Or 508, 836 P2d 710 (1992).
The fifth assignnment of error is denied.

The city's decision is remanded.
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