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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
1000 FRI ENDS OF OREGON
Petitioner,
VS.
LUBA No. 95-084

COLUMBI A COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
MCFARLAND CASCADE HOLDI NGS,
| nt ervenor - Respondent . )

Appeal from Col umbi a County.

Charles Swi ndells, Portland, filed the petition for
review and argued on behalf of petitioners.

No appearance by respondent.

M chael C. Robinson, Portland, filed the response brief
and argued on behalf of intervenor-respondent. Wth him on
the brief was Stoel Rives.

LI VI NGSTON, Chief Referee; HANNA, Referee, participated
in the deci sion.

REMANDED 03/ 20/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a county order approving an
"irrevocably commtted" exception to Statew de Pl anni ng Goal
4 (Forest Lands), a conprehensive plan map anmendnment from
Forest Resources to Rural Residential, and a zone change
fromPrimary Forest (PF-76) to Rural Residential (RR-5), for
an approxi mately 143-acre parcel.
MOTI ON TO | NTERVENE

McFar | and Cascade Hol dings (intervenor), the owner of
the subject property and the applicant below, npves to
intervene in this proceeding on the side of respondent.
There is no opposition to the motion, and it is allowed.
JURI SDI CTI ON

I ntervenor challenges the Board's jurisdiction over
this appeal, on the basis that petitioner did not file a
timely notice of intent to appeal. W have already deci ded
that the notice of intent to appeal was tinely. See 1000

Friends of Oregon v. Colunbia County, 29 Or LUBA 597 (1995).

We based our decision on evidence that the county used a
postage nmeter to place postage on the envel ope used to nmuail
notice of its decision. The netered date was within 21 days
of the date the notice of intent to appeal was delivered to
LUBA. 1d. at 598.

I ntervenor now renews its jurisdictional challenge,

arguing that under Erb v. Commmon Council of Eugene, 22 O
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App 497, 539 P2d 1125 (1975), the critical date is not that
shown on the postmark, but the date the notice was actually
mai | ed. However, in this case, unlike Erb, there is
apparently no postnmark. Moreover, while postmarks are
applied after mailing, metered postage is applied prior to
mai | i ng. To find that the notice was mailed prior to the
metered date, as intervenor's argunent requires, we would
have to find that the county postage neter was set to print
a date one day after the date of actual mailing. W decline
to do so, and again reject intervenor's jurisdictional
chal | enge.
FACTS

This appeal is from a county decision made after a

remand from LUBA. See 1000 Friends of Oregon v. Col unbia

County, 27 Or LUBA 474 (1994) ("Columbia 1").1 On remand

the ~county reopened the record and reconsidered the
application. On March 29, 1995, the county again approved
the application. This appeal followed.

The followng facts, stated on pages 2 and 3 of the
Petition for Review, are not in dispute.? The subj ect

property contains 143.16 acres |ocated approximately five

lReferences to the record preceding LUBA's remand order in Colunbia |
are to "Record A __ ." Ref erences to the record following LUBA s remand
order in Colunbia | are to "Record B __

2| ntervenor accepts petitioner's sumary of mat eri al facts
Intervenor's Brief 2.
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mles west of Rainier, Oregon. It was logged in 1979 and
was not replanted thereafter. However, as a result of
natural regeneration, an area of 119 acres now satisfies
Or egon Depart ment of Forestry ( ODOF) rest ocki ng
requirenments. Circuit court enforcenent proceedi ngs agai nst
the owner resulted in replanting of the remaining 24 acres
in Douglas fir. The property contains 15-year-old stands of
al der and sone 20-year-old cedar.

The subject property contains no structures. Except

for an existing exception area |ocated imediately to the

west, all lands adjoining or near the property are zoned PF-
76. The existing exception area is "Phase |I" of the Lost
Creek Heights Subdivision prelimnary plat. Phase |

contains 90 acres, including 15 dwellings on 28 |ots.

The subject property was to be "Phases Il and 11" of
the Lost Creek Heights Subdivision. The prelimnary plat
for the entire subdivision was approved in February, 1979.
However, final plat approval and recording occurred only for
Phase 1.3
ASSI GNMVENT OF ERROR

A I nt roducti on

Petitioner contends the county's decision msconstrues

the law applicable to taking an "irrevocably commtted"

3ln Colunmbia |, there is a nore conplete statenent of the facts found by
the county prior to that opinion. See 27 Or LUBA at 477-78.
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exception to Statewide Planning Goal 4, fails to

make

adequate findings and is not supported by substantial

evi dence in the whole record.

The applicable law is found in Goal 2, Part 11

ORS 197.732(1)(b), and OAR 660-04- 028, which state the

test:

"A local governnment may adopt an exception to a
goal when the land subject to the exception is
irrevocably conmmtted to uses not allowed by the
applicabl e goal because existing adjacent uses and
other relevant factors make uses allowed by the
appl i cabl e goal I npracticable.”
OAR 660- 04-028(1).

OAR 660-04-028 describes the approach that nust

taken in determining if land is irrevocably commtted. 4
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40AR 660- 04- 028 provides, in relevant part:

"x % % * %

"(2) MVWhether land is irrevocably committed depends on the
rel ati onship between the exception area and the |I|ands
adj acent to it. The findings for a committed exception
therefore nust address the foll ow ng:

"(a) The characteristics of the exception area,;

"(b) The characteristics of the adjacent |ands;

"(c) The relationship between the exception area and the
| ands adjacent to it; and

"(d) The other relevant factors set forth in OAR 660-04-
028(6) .

"x % % * %

"(6) Findings of fact for a comritted exception shall address
the follow ng factors:

"(a) Existing adjacent uses;

(b),

sane

be

In



© 00 ~N oo o b~ w NP

e e N
w N B O

Colunmbia | we remanded w thout considering whether the

criteria of OAR 660-04-028 had been properly addressed,
because we concl uded t he findings wer e general ly
"insufficient to denonstrate that carrying on uses allowed
by Goal 4 on the subject property is inpracticable,” and
t hat the findings therefore failed to satisfy ORS
197.732(1)(b). 27 Or LUBA at 476-77.

As an initial point, petitioner contends that the
county must find that all uses allowed by Goal 4 have becone
i npracticable on the subject property. Petitioner is

correct. See DLCD v. Coos County, O LUBA _ (LUBA No.

95-047, Decenber 7, 1995); Sandgren v. Cl ackamas County, 29

O LUBA 454 (1995); DLCD v. Yamhill County, 27 O LUBA 508

"(b) Existing public facilities and services (water and
sewer lines, etc.);

"(c) Parcel size and ownership patterns of the exception
area and adj acent | ands:

"(d) Neighborhood and regi onal characteristics;

"(e) Natural or man-made features or other inpedinents
separating the exception area from adjacent

resource | and. Such features or inpedinents
i nclude but are not limted to roads, watercourses,
utility lines, easenents, or rights-of-way that

effectively inpede practicable resource use of all
or part of the exception area;

"(f) Physical developnment according to OAR 660-04-025
and

"(g) Oher relevant factors.

"x % *x * %"
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(1994); DLCD v. Curry County, 26 O LUBA 34

(1993).

However, petitioner confines its discussion to the approach

taken by the county with respect to comercial forest

uses.

The chall enged decision contains pages of repetitive

| argely descriptive findings, but the approach

adequately summari zed at the outset:

t aken

"The subject property is irrevocably commtted to

uses not allowed in Goal 4 |ands because of

t he

| evel of  physi cal devel opnment and the <costs

incurred to reach that |evel of devel opnment. * * *

The relevant factors are:

"(1) Potential inpacts to Phase | from comrerci al
forestry activities on Phases Il and 11
(this site);

"(2) The physical devel opment of over 5,050" of
gravel roads desi gned to resi denti al
standards in Phases Il and II1;

"(3) The presence of | ar ge unusabl e ar eas

constituting 72.28 acres for conmer ci al
forestry within this site, such as wetlands,
ri parian buffers, extraterritorial i npact
zones next to major power transm ssion |ines,

and di sturbed soil areas * * *;

"(4) The location of a mnmmjor power transm ssion

line along the northern boundary of the
property;

"(5) The capital expenditures directly invested in
Phases Il and 11l and the carry-over capita
expenditures from Phase | that are linked to
Phases |1 and II1. These expenditures
i ncl ude: streets, water |lines, electric

power, design, engineering, and surveying;

and

"(6) The general developnent of the area wthin

one-half mle from the property. * *
Record B54.
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B. Characteristics of Exception Area

O the above-quoted list, only itens (2) and (3)
pertain to characteristics of the subject property itself.
Iltem (2) refers to three gravel roads totaling less than a
mle in length and occupying at nobst 7.26 acres in area
Record B57. Even if these roads have no utility whatsoever
for commercial forestry, their existence does not nmke the
entire property inpracticable for comercial forest use.

See DLCD v. Col unmbia County, 15 Or LUBA 302, 305 (1987).

Item (3) is apparently based on a table, prepared by

intervenor's consultant, which lists the following "areas
having limtations for comercial forest use": "Gravel
roads and R OW" (7.26 acres); "Leveled |and for dwellings"

(19.51 acres); "Debris piles" (34.43 acres); "Wetland areas"

(7.02 acres); "Stream margins" (3.35 acres); and "Danger
tree zone" (1.21 acres). "Total Restricted Areas for
Commercial Forestry": 72.78 acres. Record B166. The

chal l enged deci sion states:

"The building of the roads, the leveling of I|and
for dwellings, the establishing of a |arge area

for storing topsoil and debris piles (in the
nort heast corner), the danger tree zone next to
the BPA Power line right-of-way, and the natura

wet| and areas and riparian margins result in nore
than half of the property being unavailable or
unsui table for commer ci al timber producti on.
Col l ectively, these areas anount to 72.78 acres,
or 51.5% of the total land area in Phases Il and
[l The areas that theoretically could be
utilized for tinmber are in scattered anorphous
pockets, and the largest single contiguous block
of land that remains after the above-referenced
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exclusion areas is a 26-acre block located in the
north-central portion of the property. * * *"
Record B61.

These findings, which are central to the county's
conclusion that the subject property cannot practicably be
managed for commercial forestry, go well beyond the
statenment of intervenor's consultant. Furthernore, the
undi sputed facts that (1) as a result of nat ur al
regeneration, an area of 119 acres now satisfies Oregon
Departnment of Forestry (ODOF) restocking requirenents; and
(2) the balance of the property has been replanted in
Douglas fir belies the county's finding that 72.78 acres are
unsui tabl e or unavailable for forest use.

C. Characteristics of Adjacent Lands

Items (1) and (4)-(6) of the above-quoted list pertain
to the characteristics of adjacent | ands. Wth respect to
item (1) (potential inpacts), the challenged decision finds

t hat

"The western portion of Phase |1 woul d be
susceptible to change in practices or cost of
conducti ng comrer ci al forestry because non-
resource dwellings [in Phase |I] are close to the
boundary. This is not the case with the northern,
southern, or eastern boundaries where dwellings
would have nuch |larger setbacks from active
resource sites."” Record B58. (Enphasis added.)

We understand the decision to say that wth the
exception of Phase |, located to the west of the subject
property, developnent on adjacent parcels will not inpede

commercial forestry on the subject property. Wth respect
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to the inpacts of developnent on Phase |, located to the
west of the subject property, the findings are specul ative
and concl usory:

"Five dwellings exist within 75 to 200" of a
1, 000" segnent of the western boundary of Phase
1. These dwellings are capable of affecting the
manner in which the adjoining forest |ands can be
managed, particularly wth respect to aeria

spraying * * * | A dwelling that could
potentially inpact f orest practices is also
| ocated near the southwest corner of Phase 1|."
Record B58. (Enphasis added.)

We are not directed by intervenor to any evidence that
supports the conclusion that aerial spraying wll Dbe
inhibited by the presence of the five nmentioned dwellings,

and we will not search the record for it. See Cal houn v.

Jefferson County, 23 Or LUBA 436, 439 (1992). The findings

thenmselves do not cite any evidence of interference wth
forest wuses from the existing residential developnent.>
I ndeed, the findings with regard to property to the north
actual ly underm ne the conclusion that aerial spraying and
other forest practices cannot coexist wth residential
devel opment :

"The property is bordered on the north by three

commercial tinmber holdings * * * | A 59-acre
parcel is owned by [property owner], but it only
has a 230" boundary wth Phase 1I1. In his
interview [the property owner] indicated that the
exi stence of dwellings in Phase | has had

absolutely no inpact on his forest operations. No

5S\\¢ note that ORS 30.930 to 30.947 protect those engaging in farning and
forest practices agai nst nost nui sance or trespass cl ai ns.
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i nci dences of wood theft, vandalism trespass, or
all terrain vehicle trespass have occurred. No
conplaints have ever been filed against him
despite the fact t hat he uses hel i copt er
spraying." Record B58.

The chal l enged decision finds with respect to item (4),

the major transmssion line, that property north of the
property is being managed successfully for forestry,
notw t hstandi ng "practical difficulties.” Record B62-63.

Item (5) addresses capital expenditures on adjacent
properties. These would be relevant only if they detracted

from managenent of the subject property for forest uses.

See Sommer v. Douglas County, 70 Or App 465, 470, 689 P2d

1000 (1984). The chall enged decision does not find that

t hey do.
The findings wth respect to item (6), genera
devel opnent of the area, I ncluding parcelization, are

contradictory and confusing. The chall enged decision states
that there are a total of 55 "non-resource parcels" and 111
"non-resource dwellings" located in a one-half mle "study
area. % Record B56. It states el sewhere that there are 111
"ownerships" within the study area, ranging in size from
| ess than one acre to over 284 acres, and that 95 of these
are in non-resource use and 15 in resource use. Record B67.

It also finds that

6The references to a "study area," here and el sewhere in the chall enged
decision, are not clearly explained.
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1 "the existence of 20 structures (dwellings or
2 shops) on adjacent or near-by parcels and a road
3 system intended for rural residential devel opnent
4 denonstrates that this area is adjacent to non-
5 forest uses."” Record B50.

6 I ntervenor's brief directs us to the follow ng findings
7 for an explanation of why the parcelization pattern,
8 whatever it is, makes Goal 4 uses on the subject property
9 inpracticable:
10 "This analysis assunmes that Phases 11 and 111
11 woul d be utilized for commercial forest use. The
12 residents in Phase | would have their nodest
13 residenti al streets inpacted by 80, 000-pound
14 | oaded |l og trucks when harvestings occur. Rocks
15 and nmud carried from the logging site on truck
16 tires would have to be renoved fromthe streets to
17 prevent damage to autonobile tires and to the
18 street surface. Heavy equipnent wutilized for
19 | ogging and clearing such as D-9 cats would have
20 to be brought in by 'lowboy' trailers, often at
21 hour s t hat woul d be di sturbing to near by
22 resi dents. Oversized vehicles associated wth
23 | ogging practices wuld have a difficult tinme
24 negotiating the nodest turning radii of the
25 residentially designed streets. Al | ot her
26 resource parcels in the area either have direct
27 access to Hi ghway 30 or mmjor county collector
28 roads; thus the subject parcel is the only
29 resource parcel in the study area where |o0gging
30 equi pnent woul d have to pass through a residentia
31 area in order to reach a mjor collector or
32 arterial street.
33 "Five residences are located within 200" of the
34 site's boundary. Heli copters would routinely be
35 enpl oyed to dispense cheni cal her bi ci des and
36 fertilizers at very early nmorning hours in Phase |
37 near the five residences. Al t hough these
38 residences are set back at least 75 from the
39 Phase 11 boundary, the spraying, which customarily
40 occurs from 5:00 a.m to 8:00 a.m, wuld be
41 di sruptive to the occupants.” Record B64.
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These findings appear to be based entirely on specul ation
and, in any case, do not explain why parcelization within
the study area irrevocably commts the subject property to
non-resource use.

D. Concl usi on

The county's findings continually shift the focus away
from the proper inquiry, which is whether and why existing
adj acent uses and other relevant factors make uses all owed
by the applicable goal inpracticable on the proposed
exception area. The failure of adjacent property owners to
manage their |ands actively and successfully, the frustrated
intentions of a developer in creating a | arge-capacity water
system in 1979 to serve the subject property, the earlier
approval of a three-phase subdivision, the property's
potential for non-resource use and simlar considerations
di scussed in the challenged decision do not support the
county's determnation that the subject property is
irrevocably commtted to non-resource use.

Because the findings as to the characteristics of the
exception area and adjacent |lands are so fundanentally
fl awed, no purpose would be served by discussing further the
county's application of the criteria in OAR 660-04-028(2)

and (6). As in Colunmbia I, the challenged decision fails to

make the denonstration required by ORS 197.732(1)(b) to
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1 justify an irrevocably commtted exception.’

2
3

The assignnent of error is sustained.

The county's decision is remanded.

TORS 197.732(1)(b) provides:

Page 14

"The |l and subject to the exception is irrevocably comitted as
descri bed by Land Conservation and Devel opnent Commission rule
to uses not allowed by the applicable goal because existing
adj acent uses and other relevant factors make uses allowed by
the applicable goal inpracticabler.;”



