©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LARRY O ROURKE, DEBRA O ROURKE, )
RI CHARD McDANI EL, and TERRANCE )
GANDY, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-188
UNI ON COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
R-D MAC, | NC., )
)
| nt er venor - Respondent . )

Appeal from Uni on County.

D. Rahn Hostetter, Enterprise, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Mautz Baum Hostetter & O Hanl on.

No appearance by respondent.

Paul R. Hribernick, Portland, filed the response brief
and argued on behalf of intervenor-respondent. Wth him on
the brief was Black Helterline.

HANNA, Referee; GUSTAFSON, Referee, participated in the
deci si on.

REMANDED 05/ 20/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal an ordinance anmending the June 1984
Uni on County Land Use Pl an suppl enent (1984 plan suppl enent)
to add a 129-acre site to the Mneral and Aggregate
Resources inventory.
MOTI ON TO | NTERVENE

R-D Mac, Inc. (intervenor), the applicant bel ow, npves
to intervene in this proceeding on the side of respondent.
There is no objection to the nmotion, and it is allowed.
FACTS

This is the second tinme this matter is before us. The

facts were set forth in O Rourke v. Union County, 29 Or LUBA

303, 306 (1995) (O Rourke |I) as follows:

"On August 8, 1984, intervenor-respondent R-D Mac,
Inc. (intervenor), applied for a conditional use
permt to nove its existing aggregate extraction
and processing operation, including a shop,
office, scales, concrete and asphalt batch plants,
rock crushers and stock piles, to the subject
property. *okox I ntervenor's application
narrative also requested that the site be added to
the County's '1-B' inventory of Goal 5 resources.”
(Footnote omtted.)

The county denied the conditional use permt request.
However, on October 19, 1994, the county approved the
conprehensi ve plan amendnent, and on Novenber 2, 1994, the
county adopted an ordi nance to anmend the conprehensive plan.

On appeal in O Rourke |, petitioners argued that the county

failed to establish that the amendnent conplied with the
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goals. We sunmmari zed petitioners' argunent stating, "had the
county considered the goals, it would have found that Goals
3 (Agricultural Land), 5,6 6 (Air, Water and Land Resources

Quality) and 9 (Econom c Devel opnent) are applicable to the

chal | enged deci sion.” O Rourke |1 at 316-17. We remanded,
stating:
"Her e, the county adopted no findings of

conpliance with the goals, other than Goal 5. W
are unable to determne that Goals 3, 6 and 9 do
not apply to the subject plan anendnent as a
matter of | aw It is the local governnment's
obligation to explain in its findings why arguably
appl i cabl e goal standards need not be addressed.
The county erred by failing to explain in its
deci sion why Goals 3, 6 and 9 do not apply to the
proposed plan anendnment or why the anmendnent
conplies with these goals. (citations omtted)
O Rourke | at 3109.

On remand, the county conducted additional proceedings,
limted to the issues renmanded. On August 16, 1995, the
county adopted suppl enental findings and concl usions, and an
ordi nance anending its conprehensive plan. This appeal
fol | owed.

FI RST ASSI GNMENT OF ERROR
Petitioners contend that the county erred when it

refused to accept and consider, as part of the record,

evidence offered by petitioners addressing (Coal 12
(Transportation). Petitioners argue that during the
proceedings leading to O Rourke |, the county refused to
consi der any goals. They argue that the remand proceeding

leading to the challenged decision was their first
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opportunity to raise the application of the goals, and that
the county inproperly restricted their argunents to the
application of Goals 3, 6 and 9. Petitioners contend that

their argument in O Rourke | applied to all goals, and that

they specified Goals 3, 6 and 9 only as exanples of
applicabl e goals which nust be revi ewed.

| ntervenor responds that petitioners’ argunent is
outside the scope of the remand, since the remand order was
limted to consideration of the application of Goals 3, 6
and 9.

When a local governnent |limts its remand proceedi ngs
to issues that were the basis for LUBA s remand, issues that
were not raised in the first appeal, and are not within the
scope of the issues that were the basis for LUBA' s remand,
cannot be raised in a subsequent appeal to LUBA. ! WIson

Park Neigh. Assoc. v. City of Portland, 27 O LUBA 106,

aff'd 129 O App 33, rev den 320 Or 453 (1994).
The question presented is whether our remand in

O Rourke I was limted to consideration of goals 3, 6 and 9,

or whet her our specific nention of those goals was nerely an
exanple of the potentially applicable goals. Petitioners
acknowl edge that they did not raise the applicability of any

goals other than Goals 3, 6 and 9 at the original county

IA city may expand the scope of its remand hearing beyond the scope of
the remand, but it is not required to do so. Schatz v. City of
Jacksonville, 113 O App 675, 680, 835 P2d 923 (1992)
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26

proceeding that led to O Rourke |I. However, petitioners

argue that during the original proceeding, the county
declined to consider the applicability of any goals and that
t herefore, according to petitioners, they were not able to
raise the applicability of any specific goals during the
proceedi ng. Petitioners now contend that they raised the

applicability of Goals 3, 6 and 9 in O Rourke | only as

exanpl es of possibly applicable goals, and that our remand
order provided them the opportunity to raise issues
regardi ng conpliance with all goals. However, petitioners
do not point to any |anguage in their original petition for
review to support this contention.

We determined in O Rourke | that the county erred when

it failed to explain the applicability or non-applicability
of Goals 3, 6 and 9. On remand, the county was authorized
to restrict its inquiry to those three goals.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Petitioners contend that the county erred when it
refused to accept and consider, as part of the record,
intervenor's application for a conditional wuse permt to
nove its operation to the sanme site which is the subject of
this appeal. Petitioners provide no authority for their
contention that the record in another proceeding should be
included as evidence in this proceeding. Furthernore, as

i ntervenor responds, petitioners have not explained how this
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assignnment of error is within the scope of the issues that

were the basis for LUBA's remand.2 W I son Park, supra, 27

O LUBA at 127.

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioners make two argunents in this assignnment of
error.

A. Goal 5

Petitioners contend that the county failed to adopt
findings of fact sufficient to support its decision and,
consequently, made a decision not supported by substanti al
evidence in the whole record when it anmended its plan to
include intervenor's site in its Goal 5 inventory as a 1B
Site. Petitioners argue that the chall enged decision does
not find that there is insufficient information regarding
resource location, quantity and quality of the resource
necessary to designate the site as a 1B site. Furt her nore,
petitioners argue that the county has sufficient information
available to it to make a determnation of the site's

signi ficance.

2At oral argunment, petitioners attenpted to connect the applicability of
Goals 3, 6 and 9 to the conditional use permt application. Petitioners
did not make this argunent in the petition for review LUBA will not
address issues which are raised by petitioners for the first tine at oral
argunment, and are not included in the assignments of error and supporting
ar gument required to be included in the ©petition for revi ew.
OAR 661-10-030(3)(b); DLCD v. Douglas County, 28 O LUBA 242 (1994); Bounan
v. Jackson County, 23 O LUBA 628 (1992); Ward v. City of Lake Oswego, 21
O LUBA 470 (1991).

Page 6



1 In O Rourke | we considered whether the county properly
2 identified the subject property as a 1B site for purposes of
3 Goal 5. W explained the resource site listing process,
4 follows:

5 "OAR 660-16-000(1)-(4) require a |ocal governnment
6 to analyze the location, quality and quantity of a
7 Goal 5 resource sites, and to determne their
8 relative significance. OAR 660-16-000 provides
9 that 'based on data collected, analyzed and
10 refined by the local governnent,' as described in
11 OAR 6600-16-00(5)-(4), the local governnent has
12 three options--(1) to include the site on the Goa
13 5 inventory and conplete the Goal 5 planning
14 process; (2) not to include the site on its Goal 5
15 inventory; and (3) to delay the Goal 5 planning
16 process. The delay option [is] generally referred
17 to as the 1B option * * *." 1d. at 311

18 We continued to describe the process:

19 "Construing all parts of OAR 660-16-000 together,
20 it is ~clear that the analysis of resource
21 | ocation, quality and quantity and determ nation
22 of site significance mandated by OAR 660-1-000(1)-
23 (4) are required to be conpleted only if the 1A
24 (do not put on inventory) or 1C (place on
25 inventory and conplete Goal 5 process) options are
26 chosen. The 1B option is to be used where the
27 available information ‘'indicates the possible
28 existence of a resource site,’ but is not
29 sufficient to performthe analysis required by OAR
30 660- 16- 000(1)-(4).
31 "Consequently, the county is not required to nmake
32 a significance determ nation regarding the subject
33 site at this time, and its decision to list the
34 subject site on its inventory as a 1B site need
35 only be supported by evidence in the record that
36 woul d allow a reasonable person to conclude it is
37 possible the site is an aggregate resource site. *
38 * * This is precisely the situation in which use
39 of a 1B option is appropriate.” 1d. at 313.
40 I ntervenor responds correctly that this Goal 5 issue
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was decided in O Rourke | and cannot be raised again. Beck

v. City of Tillanmok, 313 Or 148, 153 (1992), Eckis v. Linn

County, 22 Or LUBA 27, 39, aff'd 110 Or App 309 (1991).
Thi s subassi gnnent of error is denied.

B. Evidence that Extraction WIIl Violate Goals 3, 6 and
9

Petitioners argue that there is evidence in the record
that mning on the subject property wll pollute ground
water and deplete or reduce the ground water supply on
nei ghboring properties. Petitioners contend that such
consequences would violate Goals 3 and 6, and, as a
consequence, apparently affect Goal 9 values. Accordingly,
petitioners conclude that the findings do not adequately
address Goals 3, 6 and 9.

| ntervenor responds that the county found that Goals 3,
6 and 9 are not applicable to the challenged decision

because, as determined in O Rourke I, there is insufficient

information regarding l|ocation, quantity and quality of the
resource to determne the site's significance under Goal 5.
| ntervenor contends that a nere listing of the property as a
possi ble Goal 5 resource does not allow a specific use of
that property; nor does listing itself affect the values
protected under Goals 3, 6 and 9.

VWile a listing as a 1B site itself may not allow

m ning of the property, listing adds the site to the Goal 5
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i nventory.3 Under ORS 215.298(2), inventoried sites,
i ncuding those not yet subject to the Goal 5 significance
review process, are available to be mned under a
conditional use permt. Generally, a conditional use permt
application is not reviewed for conpliance with the goals.
The tinme to apply the goals to potential uses allowed in a
zone is at the plan anmendnent stage. The county has not yet
applied the goals to the proposed plan anmendnent. Because
petitioner appealed only the application of Goals 3, 6 and
9, we remand for consideration of only those goals.

Thi s subassi gnnent of error is sustained.

The third assignment of error is sustained, in part.

The county's decision is remanded.

30AR 660-16-000(5)(b) states that "the local government should only
include the [1B] site on its conprehensive plan inventory as a special
category." See Zippel v. Josephine County, 27 O LUBA 11, 32-33, 128 O
App 458, rev den 320 Or 272 (1994) and Larson v. Wallowa County, 23 O LUBA
527, 537, rev'd on other grounds 116 O App 96 (1992) (discussing 1B sites
as part of the local governnment's Goal 5 inventory.)
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