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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
LARRY ADAMSON
Petitioner,
VS.
LUBA No. 96-028

CLACKAMAS COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
BRUCE Mc CULLOUGH,
| nt ervenor - Respondent . )

Appeal from Cl ackamas County.

Paul D. Schultz, Oregon City, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Hi bbard, Caldwell & Schultz.

Stacy L. Fow er, Assistant County Counsel, Oregon City,
filed a response brief and argued on behalf of respondent.

Bruce MCul |l ough, Estacada, filed a response brief and
argued on his own behal f.

GUSTAFSON, Ref er ee; LI VI NGSTON, Chi ef Ref er ee
participated in the decision.

AFFI RVED 09/ 12/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's deni al of hi s
application for a non-resource dwel |'i ng in t he
Agricul tural/Forest (AG F) zone.
MOTI ON TO | NTERVENE

Bruce MCullough noves to intervene on the side of
respondent. There is no opposition to the motion, and it is
al | owed.
FACTS

Petitioner owns an approximtely 10-acre parcel zoned
AdG F. Petitioner describes the history of his use of the

property as follows:

"In [ Novenber] 1992, Petitioner applied for
approval of a farm nmanagenent plan for a
comrercial nursery on the property and for a
dwelling in conjunction with that farm use. * * *
In the application for approval of the farm
managenment plan, Petitioner represented that 8.5
acres of the tract were planted in Christnmas trees
and the balance in reforestation. He proposed
phasing out the Christmas trees over three years.
* * * The application stated that on four acres of
approximately 1.6 acres each approximtely 500
Christnmas trees per acre were planted. * * * The
farm managenent plan was approved [on January 21,

1993]. * * * Approximately two and one-half acres
of the subject property were cleared in 1993, but
t he proposed nursery was not devel oped.” Petition

for Review 2.
I n Novenber, 1995, petitioner submtted another
application, this time for a non-resource forest dwelling

pursuant to Clackamas County Zoning Ordinance (CCZO
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407.05(B)(2) (the "tenplate test.") The application was
al so subject to ORS 215.705(4), which states:

"If land is in a zone that allows both farm and
forest uses, is acknow edged to be in conpliance
with goals relating to other agriculture and
forestry and may qualify as an exclusive farm use
zone under this chapter, the county nmay apply the
standards for siting a dwelling wunder either
subsection (1)(d) of this section or ORS 215.720,
215.740 and 215.750 as appropriate for t he
predom nant use of the tract on January 1, 1993."
(Enphasi s added.)

ORS 215.705(1)(d) addresses dwellings on property zoned for
farm use. ORS 215.740 addresses dwellings on forest |and
under the tenplate test.

Petitioner testified that notwithstanding his earlier
representations, the property was actually in forest use on
January 1, 1993, and thus subject to devel opment under ORS
215. 740. He al so provided testinony from a forestry expert
that, based upon his current observations, the trees that
petitioner had represented earlier as being Christms trees
were nmore |ikely planted for tinmber production and never
managed for Christmas tree production. In addition, an
Oregon State University forest extension agent submtted
witten testinony that six acres of Douglas fir on the
property nmet the current Forest Protection Act Requirenents
as "forest land" and that the trees were not planted
consistent with the planting and managenent of Christnas
trees.

The county's decision states that, "[a]lthough there is
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conflicting evidence on the issue, the Hearings Oficer
concludes that the subject property was predomnately in
farmuse on January 1, 1993, and is therefore subject to the
siting standards of ORS 215.705(1)." Record 4. The
evidence upon which the hearings officer based his
conclusion included ©petitioner's Novenber, 1992 farm
managenent plan application, in which petitioner represented
that the property was presently used for Christms tree
production, and the details of petitioner's proposed farm
managenent plan, in which petitioner represented that he
pl anned to continue the farm operation, gradually replacing
the Christmas trees with a nore intensive nursery operation.

The Hearings O ficer determ ned that intervenor did not
satisfy the siting standards of ORS 215.705(1), and denied
t he application on that basis.

Petitioner appeal s the county's deni al of hi s
application.
ASSI GNMVENT OF ERROR

Petitioner asserts that the hearings officer's finding
that on January 1, 1993, the subject property was
predom nately in farm use, is not supported by substanti al
evidence in the whole record. Petitioner contends that,
notw t hstanding the January, 1993 farm managenent plan
approval, in fact on January 1, 1993 the predom nate use of
the property was for forest use. Essentially, petitioner

argues his present testinony, along with the expert
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testi nony provi ded in conjunction wth hi s pr esent
application, is nore substantial and persuasive than the
evi dence upon which he based his farm managenent application
in 1992.

As a review body, we are authorized to reverse or
remand the challenged decision if it is "not supported by
subst anti al evi dence I n t he whol e record."
ORS 197.835(7)(a)(C). Substantial evidence is evidence a
reasonable person would rely on in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 O 104,

119, 690 P2d 475 (1984); Carsey v. Deschutes County, 21 O

LUBA 118, aff'd 108 Or App 339 (1991). In review ng the
evi dence, we may not substitute our judgnment for that of the
| ocal decisionmaker. Rather, we nust consider and wei gh all
the evidence in the record to which we are directed, and
determ ne whether, based on that evidence, the |ocal
deci sionmaker's conclusion 1is supported by substantial

evi dence. Younger v. City of Portland, 305 Or 346, 358-60,

752 P2d 262 (1988); 1000 Friends of Oregon v. WMarion County,

116 Or App 584, 588, 842 P2d 441 (1992). If there is
substantial evidence in the whole record to support the
county's decision, LUBA will defer to it, notwthstanding
t hat reasonabl e people could draw different concl usions from

t he evi dence. Adler v. City of Portland, 25 Or LUBA 546,

554 (1993). Where the evidence is conflicting, if a

reasonabl e person could reach the decision the county made,
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in view of all the evidence in the record, LUBA wll| defer
to the county's choice between <conflicting evidence.

Mazeski v. Wasco County, 28 Or LUBA 178, 184 (1994), aff'd

133 O App 258, 890 P2d 455 (1995); Bottum v. Union County,

26 Or LUBA 407, 412 (1994); Mlnnis v. City of Portland, 25

O LUBA 376, 385 (1993).

Further, in order to overturn a local denial of an
application on evidentiary grounds, it is not sufficient for
petitioner to show there is substantial evidence in the
record to support his position. Rat her, the "evidence nust
be such that a reasonable trier of fact could only say

petitioner's evidence should be believed." Thomas v. City

of Rockaway Beach, 24 Or LUBA 532, 534 (1993); Schmaltz v.

City of Hood River, 22 O LUBA 115, 119 (1991); MCoy V.

Marion County, 16 Or LUBA 284, 286 (1987). Petitioner nust

denonstrate he sustained his burden of proof as a matter of

| aw. Jurgenson v. Union County Court, 42 O App 505, 600

P2d 1241 (1979); Consolidated Rock Products v. C ackamas

County, 17 Or LUBA 609, 619 (1989).

The wevidence in this case is conflicting, and the
conflict stenms from the petitioner's own testinony. What
petitioner asks of us now is a determnation that,
notw thstanding his contrary representations in Novenber,
1992, the testinony he provided in Novenmber, 1995, that the
predom nate use of the property on January 1, 1993 was for

forest use is, as a matter of law, the only evidence upon
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which the county could rely. We cannot reach such a
concl usi on. In view of all the evidence in the record, the
hearings officer's choice between the conflicting evidence
is reasonable, and we nust defer to it.

The county's decision is affirnmed.



