1 BEFORE THE LAND USE BOARD OF APPEALS

2 OF THE STATE OF OREGON

3

4 PAUL A. LE ROUX, )

5 )

6 Petitioner, )

7 )

8 VS. )

9 ) LUBA No. 96-088
10 MALHEUR COUNTY, )
11 ) FI NAL OPI NI ON
12 Respondent, ) AND ORDER
13 )
14 and )

15 )

16 DUANE De LONG and GERTRUDE DeLONG, )

17 )

18 | nt ervenor s- Respondent . )

19
20
21 Appeal from Mal heur County.
22
23 Paul A. Le Roux, Vale, filed the petition for review
24 and argued on his own behal f.
25
26 No appearance by respondent.
27
28 Carol DeHaven Skerjanec, Vale, filed the response bri ef

29 and argued on behalf of intervenors-respondent.

31 GUSTAFSON, Referee; LIVINGSTON, Referee, participated
32 in the decision.

33

34 REMANDED 10/ 21/ 96

35

36 You are entitled to judicial review of this Order.

37 Judicial review is governed by the provisions of ORS
38 197.850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a
conditional use permt to allow a non-resource dwelling in
an exclusive farmuse (EFU) zone.

MOTI ON TO | NTERVENE

Duane and CGertrude DeLong (intervenors), the applicants
bel ow, nmove to intervene on the side of respondent. There
is no opposition to the notion, and it is all owed.

FACTS

| ntervenors own an approximtely 27-acre parcel zoned
EFU, on which there are two existing residential dwellings.
The primary dwelling 1is intervenors' residence. The
findings do not indicate when that dwelling was established,
or whether its wuse is resource-related. The second
resi dence was established in 1987 as a farm | abor dwelli ng.
Petitioner and intervenor disagree whether the farm | abor
dwel ling was | egally established in 1987. However, there is
no dispute that the dwelling is no |onger being used for
t hat purpose. Rat her, for at least the last two years
intervenors have rented it as a non-resource residence.

In response to petitioner's zoning violation conplaint
to the county, intervenors applied to the county for
conditional use approval to permt the second residence as a
non-resource dwelling. The county planning conm ssion

deni ed the application, finding that a rental residence was
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not a permtted conditional use in the EFU zone. On appeal,
the county court overturned the planning comm ssion's
deci sion and approved the application. Petitioner appeal ed
that decision, which we renmanded because the county's
summary findings did not identify the approval criteria,
explain the facts upon which the county relied, or apply the

facts to the applicable criteria. LeRoux v. Ml heur County,

30 Or LUBA 268 (1996) (LeRoux I).

On remand, the county anended and supplenented its
findings. Petitioner appealed again. The county sti pul ated
to another remand, after which it adopted "Third Anended
Fi ndi ngs of Fact, Conclusions of Law and Order." Petitioner
appeal s that decision.

FI RST ASSI GNMENT OF ERROR

Petitioner contends the county msconstrued the
requi rements of the Mal heur County Code (MCC) in three
respects.

A. MCC Condi ti onal Use Purpose

Petitioner contends the challenged decision violates
the purpose of the conditional wuse review because the
proposed dwelling is not a use expressly authorized as a
conditional use in the EFU zone.

MCC 6-6-1, states, as the purpose of the conditional

use revi ew,

" PURPCSE: Conditional wuse is a wuse of |and
expressly authorized if the general and specific
criteria are nmet. The applicant for the
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conditional use nust show that the use wll not
cause problenms that <call for denial or special
condi ti ons. The use should be in character with
exi sting devel opnent in the zone and approval my
be conditioned wth requi rements which are
intended to make the wuse and facilities it
requires an asset to the area.”

MCC 6-3A-3(P) lists as conditional uses in the EFU
zone, "Single-famly residential dwellings not provided in
conjunction with the respective resource use * * * " The
county's findings conclude, wthout elaboration, that the
proposed dwelling is permtted as a conditional |use,
stating:

"The proposed conditional use is an allowed use in
an exclusive farm use zone pursuant to state
statute, the Ml heur County Code, Section 6-3A-
3(P) and the Comprehensive Plan." Remand Record
1.1

Petitioner argues primarily that since intervenors
intend to use the proposed single-famly dwelling as a
rent al resi dence, it does not fall wthin the wuses
"expressly authorized." According to petitioner, a "rental”
is not a single-famly dwelling under the code.

| ntervenors respond, and we agree, that the code does

not distinguish between single-famly dwellings that are

1The record in this case consists of the original record from LeRoux |
and two anendnents. The first anmendnent consists of the findings and
conclusions the county adopted following the LeRoux | renand. Those
findings were superseded by the "Third Anended Findings of Fact and
Concl usions of Law and Order," which followed the voluntary remand, and
constitute the second anmendnent to the record. It is this |latest
amendment to which we refer as the "Remand Record."
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owner - occupi ed, and single-famly dwellings that are rented.
The fact that a dwelling may be renter-occupied rather than
owner - occupi ed establishes no violation of the purpose of
t he county's conditional use process.

However, petitioner also challenges generally the
county's presunption that second dwellings are authorized as
conditional uses in the EFU zone. The county's findings do
not explain its conclusion that the proposed dwelling is
aut horized, either wunder its code or under any statutory
authority, and we cannot determne from the record that a
second dwelling is authorized in this case. For exanpl e,
the county does not explain when the primary dwelling was
established or whet her its use is resource-related.
However, depending on the |legal nature of the primry
residence on the parcel, the county my be statutorily
precluded from siting a second dwelling on this parcel.
Until the county addresses the |egal nature of the primary
resi dence, the county cannot establish that the second
dwel ling is authorized as a conditional use.?

The first subassignment of error is sustained.

2petitioner does not challenge the adequacy of the findings, and
therefore we do not remand on that basis. However, in construing the
rel evant approval standards, and establishing substantive conpliance wth
those standards, it is critical that the findings clearly establish how the
county construed the standard, and how it factually established conpliance.
We set forth the requirenments for adequate findings in LeRoux I, and do not
repeat them here
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B. MCC Application Procedure

MCC 6-6-5 describes the application requirenents for a
conditional use application for a single-famly dwelling in
t he EFU zone, in part, as follows:

"The application form shall contain instructions
which are substantially the same as the foll ow ng:

"x % *x * %

"D. A plot mp of the parcel, wth accurate
di mensi ons, i ndi cating t he fol |l ow ng
i nformation, shal | be included in the

appl i cati on:

" * * * %

"4. The location of all road R OW and
access easenents on or adjacent to the
parcel .

"5. Accurate dinensions of the property
[ines.™

Petitioner contends the plot map submtted by
i ntervenors IS "grossly i naccurate and m sl eadi ng. "
Petition for Review 7. Petitioner argues the county
m sconstrued its application requirenments by accepting the
i naccurate plot map as part of the application. Petitioner
further argues that because of the ms-information, the
county was mslead to believe that petitioner's objections
involved a property line dispute. Petitioner does not
explain how the alleged errors in the plot map violate any
mandat ory approval criterion for the challenged conditiona
use approval .

The application requirenents are not approval criteria.

Page 6



© 00 ~N oo o A~ w N

[ERN
o

11
12
13
14
15

16
17
18

19
20
21
22
23
24
25
26
27
28
29
30
31

32
33

The fact that application requirenents may not have been
satisfied provides no basis for remand absent a show ng that
the failure to satisfy the requirenents resulted in non-
conpliance with at |east one mandatory approval criterion.

Chanpion v. City of Portland, 28 O LUBA 618 (1995);

W ssusi k v. Yamhi | | County, 27 O LUBA 94 (1994).

Petitioner has not established any such non-conpliance.
Thi s subassi gnnent of error is denied.
C. Conpr ehensi ve Pl an Housi ng Goal 10
The county's conprehensive plan Housing Goal 10 states:

"Housing will be encouraged on land with the | east
agricul tural productivity, in locations that
conpliment existing developnent, nmakes the nost
efficient use of required facilities, and presents
the |l east conflict with agriculture in the area.”

The county identified this conprehensive plan goal as
an approval criterion for the requested conditional wuse.

The county's findings of conpliance state:

"The requested conditional wuse is for a non-
resource dwelling in an Exclusive Farm Use Zone

The non-resource dwelling will provide additiona

housing in rural Ml heur County. The necessity of
provi di ng adequate housing is not limted to urban
Mal heur County, but extends to rural Ml heur
County. The | ocation of the requested conditional

use, as it effects [sic] existing devel opnment and
whether it presents the least conflict wth
agriculture in the area, wll satisfy WMl heur
County Conprehensive Plan Goal 10 when the bel ow
general and specific criteria for suitability are
met." Remand Record 3.

Petitioner contends the county has not established

conpliance with the <county's housing goal because the
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proposed dwelling house is not on the least agriculturally
productive Jlocation on the property. According to
petitioner, |land on another portion of the site is nuch |ess

agriculturally productive than the site of the proposed

dwel I'i ng.
Housi ng  Goal 10 speaks generally in ternms of
"encour agi ng" | ocation of devel opnent. It does not require

evaluation of the specific location of dwellings on a
particular site. As the finding states, the nerits of
particul ar devel opnent are eval uated through the general and
specific devel opnent criteria. Petitioner has not
established that the county m sconstrued its plan by failing
to accept petitioners' analysis of the location of the | east
productive soil on the subject parcel.

Thi s subassi gnnent of error is denied.

The first assignnent of error is sustained, in part.
SECOND ASSI GNMENT OF ERROR

Petitioner contends the county's findings regarding
three MCC criteria | ack substantial evidence in the record.

As a review body, we are authorized to reverse or
remand the challenged decision if it is "not supported by
subst anti al evi dence I n t he whol e record.”
ORS 197.835(7)(a)(C). Substantial evidence is evidence a
reasonable person would rely on in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 O 104,

119, 690 P2d 475 (1984); Bay v. State Board of Education,
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233 Or 601, 605, 378 P2d 558 (1963); Carsey v. Deschutes

County, 21 O LUBA 118, aff'd 108 Or App 339 (1991). In
review ng the evidence, however, we nmay not substitute our
judgnent for that of the |ocal decision naker. Rat her, we
must consider and weigh all the evidence in the record to
which we are directed, and determ ne whether, based on that
evi dence, the |ocal decisionmker's conclusion is supported

by substantial evidence. Younger v. City of Portland, 305

Or 346, 358-60, 752 P2d 262 (1988); 1000 Friends of Oregon

v. Marion County, 116 Or App 584, 588, 842 P2d 441 (1992).

When the evidence is conflicting, if a reasonable person
could reach the decision the county made, in view of all the
evidence in the record, LUBA will defer to the county's

choice between conflicting evidence. Mazeski v. WAsco

County, 28 Or LUBA 178, 184 (1994), aff'd 133 Or App, 258
890 P2d 455 (1995); Bottum v. Union County, 26 O LUBA 407,

412 (1994); Mclinnis v. City of Portland, 25 Or LUBA 376, 385

(1993). However, in order for this Board to determ ne
whet her a reasonable person could reach the decision the
county made, the local governnent nust state the facts it
relies on and explain why those facts lead to the concl usion
that the applicable standard is satisfied. Moore V.

Cl ackamas County, 29 Or LUBA 372 (1995); Reeves v. Yanhil

County, 28 Or LUBA 123 (1994).
We review each of petitioner's subst anti al

evi dence chal | enges based on this standard.
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A General Criterion G3
General criterion G3 requires the county to eval uate:

"Location and size of driveway access points and
ri ght-of-way w dening and inprovenent and future
traffic circulation and safety.”

Petitioner argues that the county's findings that the
requested conditional use satisfies this criterion are not
supported by substantial evidence, because the county relied
on a plot map that petitioner contends is incorrect, and
because the facts in the record do not substantiate the
concl usion the county reached. Petitioner attaches to his
petition for review both the plot map intervenors apparently
submtted to the county, as well as a plot nmap petitioner
prepared with what he considers the correct dinmensions
superi nposed on it. However, neither the plot map or
petitioner's version of it are part of the record.

In reviewing whether the county's findings are
supported by substantial evidence, we consider only evidence
in the record which the county had before it in reaching
its conclusion. Because neither the plot map  nor
petitioner's version of it are part of the record before us,
in reviewing the county's findings for substantial evidence,

we consi der neither.3

3l1t may be that the plot map submitted by intervenor should have been
made part of the record before us. However, it is not in the record, and
neither petitioner nor intervenor objected to the record submtted by the
county for failure to include that map. Record objections nust be nmade in
accordance with OAR 661-10-026. A party may not supplenent the record, or
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The county's findings of conpliance with this criterion

st at e:

"The access road from the John Day Hi ghway to the
conditional use is North Road I. North Road | is
essentially a dead end street. The road ends at
M. LeRoux's hone. Only four property owners use
the road on a regular basis to access their
property. * * * The conditional use will increase
traffic by one famly.

"The subject property is serviced by the Value
Rural Fire Departnment and the |ocation and size of
N. Road | can accommpdate this service.

"The WMal heur County road departnment maintains
North Road I.

"From these facts, it is concluded that access and
road inprovenents (dinmension of road and road
surface material) to the proposed conditional use
is satisfactory.” Remand Record 6.

The county's findings rely on evidence in the record
t hat support its conclusion that the location and size of
dri veway access points and right-of-way w dening, and
i nprovenent and future traffic circulation and safety are
adequate to satisfy this criterion. Petitioner does not
cite to evidence in the record that so undermnes the
evi dence wupon which the county relies that a reasonable
person could not reach the county's concl usi on.

Thi s subassi gnnent of error is denied.

B. Specific Criterion Al.

The MCC "specific criteria" evaluate the suitability of

subnmt docunents that should have been, but were not included in the |oca
government's record, by attaching themas exhibits to a brief.
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Page 12

"[1s] conpatible with farm use and is consistent
with ORS 215.243."

t he

The county's findings of conpliance with this criterion

state:

"This criterion indicates that the conditional use
is to be 'conpatible with farm uses', not that it
be a farmuse. The joining in the application of
seventeen (17) landowners in close proximty to
the subject dwelling is conpelling and signifies
that the dwelling wll exist harnoniously wth
surroundi ng farm uses. The proposed dwelling was
lawfully placed upon the land in 1987. The
dwelling is conpatible with agricultural uses now
as indicated by 17 surrounding | andowners. Thi s
conpatibility wll not change because of this
appl i cati on. No separate parcel is created for
the conditional use, the conditional use wll be
under one |andowner and the conditional use wll

house only a single famly. This occupancy is
simlar to the farm | abor house occupancy. From
these facts, it is concluded that the conditiona

use will be conpatible with farm use even as a
non-farm dwel | i ng.

"[Intervenor] stated that prior to 1987 (before
being the site of the dwelling), the | and
underneath and surrounding the proposed dwelling
had been utilized for marginal pasture | and
because of [its] poor soil condition.

"The total subject parcel is 27.5 acres including
land currently used for the honme of [intervenors]
and for outbuil dings. From this fact, it is
concluded that the subject parcel is not a |arge,
si ngl e, unobstructed bl ock of farm | and.

"From these facts, it is concluded that the anount
of open land used for agricultural use wll not
change. The granting of this application will not
result in |oss of natural resources. The proposed
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use, is therefore, conpatible wth farm uses.”
Remand Record 7-8.

Petitioner makes several arguments to support his
contention that there is insubstantial evidence in the
record to support the county's conclusion that the proposed
dwelling wll be conpatible wth farm use and consistent
with ORS 215.243. First, petitioner argues that "the
establishment of rental dwellings does not fall within the
intent of the framers of the code or within the integunent
of ORS 215.243 Agricultural Land Use Policy." Petition for
Review 12. Second, petitioner disputes the county's finding
t hat the dwelling was legally established in 1987
Petitioner argues that because the dwelling was illegally
established, the fact that it my be conpatible now is
irrel evant. Finally, petitioner argues that the county's
findings include insufficient evidence upon which to
conclude that the proposed residence is conpatible wth
surroundi ng farm uses.

We reject petitioner's first argunent. The fact that
the proposed dwelling may be renter-occupied rather than
owner - occupi ed has no bearing on whether the proposed single
famly dwelling is conpatible with surrounding farm use.
Regarding the second argunent, whether the dwelling was
legally established as a farm |l abor dwelling is irrelevant

to the county's inquiry of whether the proposed use is

Page 13
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conpatible with farm use.?4 Regardl ess of the legality of
its establishnent for another use, the question here is
whet her the proposed conditional use satisfies the
conpatibility requirenment. Factual evidence that the use of
the residence has been "conpatible" with surrounding farm

use is relevant to that inquiry. See Von Lubken v. Hood

River County, 28 O LUBA 362, 366 (1994). However, a

conclusory statenment that the residence has been conpatible
with farm use, w thout a description of surrounding farm use
or any further explanation, is insufficient to establish
conpliance with this standard.

The problemwi th the county's findings is that there is
insufficient evidence in the county's findings upon which
the county could reach its ultimate conclusion of
conpatibility. In order to denonstrate that a non-farm
dwelling will be conpatible with farm use and ORS 215. 243,
the county nust first identify the farm uses in the area,
and explain how the proposed nonfarm dwelling wll be

conpatible with the identified farm uses. Sweeten .

4petitioner contends that in LeRoux | we determined that the dwelling
was illegally established in 1987. W nmade no such determination in that
case. The statenent upon which petitioner relies is in a footnote, where
we stated: "The county appears to rely nmost heavily on the existence of
the residence in order to justify its continued presence. It is axiomatic
that the presence of an illegally established dwelling cannot be used as
its own justification." 30 Or LUBA at 270, n 2. The "illegality" to which
we referred resulted from the fact that the dwelling had not yet been
l egally approved as a conditional use. The statenment did not relate to
whether the dwelling was legally established as a farm dwelling in 1987.
That issue was not then, and is not now, relevant to our review of the
chal I enged deci si on.
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Cl ackamas County, 17 Or LUBA 1234, 1241 (1989). See al so

Kaye/ DLCD v. Marion County, 28 Or LUBA 452, 471 (1992).

The county's findings are not relevant to and do not
address the requirenments of this criterion. The fact that
t he proposed use will not renove farm land from production
is not relevant to whether the proposed nonfarm dwelling
will be conpatible with farmuse. Nor does the fact that 17
area | andowner s join In t he application establish
conpatibility with farm use, particularly where there is no
evidence as to the location of the parcels owned by those 17
| andowners or to what extent they nmay be engaged in farm
use.

The findings regarding conpatibility do not include
evidence regarding the surrounding farm uses in the area.
The county has neither identified the farmuses in the area
nor explained how the proposed nonfarm dwelling wll be
conpatible with area farm uses, as required by the standard
expl ai ned in Sweeten. Thus, there is insufficient evidence
in the county's findings upon which the county could reach a
factually based concl usion regarding conmpatibility.

Thi s subassi gnnent of error is sustained.

B. Specific Criterion A3

Specific criterion A3 requires a finding that the
proposed conditional use

"does not materially alter the stability of the
overall |and use pattern of the area."”

This criterion inmplenments OAR 660-33-130(4)(c)(C), which

Page 15
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states the stability standard as foll ows:

"The dwelling wll not materially alter the
stability of the overall |and use pattern of the
ar ea. In determ ning whether a proposed non-farm
dwelling will alter the stability of the |and use

pattern in the area a county shall consider the
cunmul ative inmpact of non-farm dwellings on other
lots or parcels in the area simlarly situated. *

* *x 1

Petitioner argues the record | acks substantial evidence

upon which the county could base its conclusion that the

proposed non-farm dwelling will not nmaterially alter the
stability of the surrounding Iland use pattern. I n
particular, petitioner notes the nunber of small acreage

parcels in the area, and the potential for nunmerous non-
resource conditional wuse dwellings to be added on the
subject as well as surrounding properties, which would
under m ne the purpose of the EFU zone.

In Sweeten, we described the analysis for determning
whether a nonfarm dwelling wll materially alter the
stability of the overall l|and use pattern in the area of a
particul ar property:

"First, the county nust select an area for
consi derati on. The area selected nust be
reasonably definite including adjacent |and zoned
for exclusive farm use. Second, the county nust
exam ne the types of uses existing in the selected
ar ea. In the county's determ nation of the uses
occurring in the selected area, it nmay exani ne | ot
or parcel sizes. However, area lot or parcel
sizes are not dispositive of, or even particularly
relevant to, the nature of the uses occurring on
such lots or parcels. It is conceivable that an
entire area may be wholly devoted to farm uses

Page 16
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notw t hstandi ng that area parcel Si zes are
relatively small. Third, the county nust
determ ne that the proposed nonfarm dwelling wll
not materially alter the stability of the existing
uses in the selected area. Id., 17 O LUBA at
1246. See also McNanara v. Union County, 28 O
LUBA 396 (1994); DLCD v. Crook County, 26 O LUBA
478 (1994).

The county's findings |ack evidentiary support for its
conclusion that the proposed dwelling will not materially
alter the stability of the surrounding area. The evidence
regardi ng the surrounding area does not adequately describe
the area, the findings include inadequate evidence regarding
the uses existing in the area, and the county's findings
| ack evidence regarding how the proposed dwelling will not
alter the stability of those uses in the selected area.

Thi s subassi gnnent of error is sustained.

C. Specific Criterion A4.

Specific criterion A4 requires a finding that the

proposed use

"i's situated on generally unsuitable |land for the

production of farm crops or |ivestock considering
the terrain, adverse soil or |l|and conditions,
drai nage and fl ooding, | ocation and size of
tract.”

This criterion inplenments OAR 660-33-130(4)(c)(B), which

requires that:

"The dwelling is situated upon a | ot or parcel, or
a portion of a lot or parcel, that is generally
unsui table land for the production of farm crops
and |ivestock or merchantable tree species,
considering the terrain, adverse soil or land
conditions, drainage and flooding, vegetation,
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Page 18

| ocation and size of the tract. A lot or parce

shall not be considered unsuitable solely because
of size or location if it can reasonably be put to
farm or forest use in conjunction with other |and.

* * * A Jot or parcel is not ‘'generally
unsui table' sinmply because it is too small to be
farmed profitably by itself. If a lot or parcel
can be sold, |eased, rented or otherw se nmanaged
as a part of a comercial farmor ranch, it is not
"generally unsuitable.’ A lot or parcel is

presunmed to be suitable if, * * * in Eastern
Oregon, it is conposed predom nantly of Class |-Vi
[sic] soils. Just because a lot or parcel is
unsuitable for one farm use does not nean it is
not suitable for another farmuse. * * *"

The county's findings of conpliance state:

"The soil for the entire parcel is Frohman Silt
Loam a zero to two (2% percent slope and has a
capability class IV. Site specific testinmony from
M. DelLong establishes that the conditional use
dwelling will be situated on part of the subject
parcel which is unsuitable land for production.
M. DeLong testified that the ground imrediately
surrounding the home is pasture and wll not
produce anything else but pasture. The DelLongs
pl aced the honme on its particular site because the
site is of high terrain and the soil is alkali.
When the DelLongs dug test holes for the septic
tank, they hit hardpan at about a foot deep
indicating that the ground is real shallow.

"* * * From the testinony of M. Delong that the
ground is shallow, it is concluded that the runoff
on the subject parcel is slow M. Delong also
testified that the proposed dwelling was placed on
its particular site because the site was of high
terrain.

"* * * Due to the adverse conditions of the soil,
the portion of the subject par cel for the
condi tional use cannot reasonably be put to farm
use in conjunction wth other | and. The
conditional use sits in the southeast corner of
the subject parcel and is bordered by a drain
ditch to the south, a hay stack to the east
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(located on LeRoux property) and pasture to the
north and west (Delong parcel).

"From these facts, it is <concluded that the
proposed dwelling is situated on generally
unsui table land for the production of farm crops
or livestock."” Remand Record 10.

Petitioner submtted conflicting testinmony that the
portion of the parcel upon which the dwelling is located is
not the |east productive of intervenor's parcel.®> He also
i ntroduced evidence to specifically controvert intervenor's
testinony that the portion of the parcel where the dwelling
is located is wunproductive because of the terrain, the
al kaline level, and the runoff. Petitioner also noted the
county's own findings that the soils on the subject parcel
has only a zero to 2% slope with a capability class IV. The
county rejected petitioner's testinmony in favor of
intervenors', finding:

"Although M. LeRoux's testinony relative to the
soi l quality was conflicting, \Y/ g DeLong' s
testinmony is given nore weight. M. LeRoux has no
direct personal know edge of the adverse soil
conditions on the subject parcel. The information
froma soils biologist which M. LeRoux relied on
for his testinony was not substantiated. The
credentials of the soils biologist are unknown and
it is wuncertain whether the biologist actually
inspected the site.”" Remand Record 2.

The choi ce between conflicting testinony belongs to the

SNei ther party before the county established any factual description of
the "portion" of the parcel which they evaluate. Bef ore any defensible
determination can be nade that a "portion" of the subject property is
generally unsuitable land for agricultural production, that "portion" nust
be clearly identified.

Page 19
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county, so long as it is reasonable. However, the county
has not explained why intervenors' evidence is nore
persuasive than petitioners, and based on the facts
presented here, we cannot determ ne that a reasonabl e person
could reach the conclusion the county did. The county nust
at | east explain a reasonable basis for its choice between
the conflicting evidence, particularly given that the
evi dence urged by petitioner reveals factual inconsistencies
in intervenors' own evidence.

Moreover, in this case, the county's conclusion is not
substantiated by its factual findings. The county's
findings specifically determne that the parcel contains
Class IV Frohman silt loam soil, with a zero to 2% sl ope
Such soils are presunptively suitable for farm use. The
substantial evidence upon which the county relies is in
direct conflict with its conclusion. The county also
determ ned that the parcel could be used for pasture, and
that in fact a portion of the parcel imedi ately adjacent to
t he subject portion is used for pasture. The county's
findings do not indicate that continued pasturing on the
subj ect portion of the parcel is not a feasible agricultural
activity on the site, or that the subject portion of the
Ssite cannot be conbined with the remainder of the site for
continued use as a pasture. In fact, the evidence upon
whi ch the county relies conpels an opposite concl usion.

The county's own findings conflict with its concl usion
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1 that the dwelling is situated upon a |ot or parcel, or a
2 portion of a lot or parcel, that is generally unsuitable for
3 agricultural production. The county's findings are not
4 supported by substantial evidence.

5 Thi s subassi gnnent of error is sustained.

6 Thi s assignnent of error is sustained, in part.

7 The county's decision is remanded.

8

9
10
11
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