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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LOLA WALTON, MAX HEI KEN and
RI CHARD PERRY,

Petitioners,

VS.
LUBA No. 96-139

FI NAL OPI NI ON

AND ORDER

)

)

)

)

)

)

CLACKAMAS COUNTY, )
)

Respondent , )

)

and )

)

ERNEST L. WHI TED, )
)

| nt ervenor - Respondent . )

Appeal from Cl ackanmas County.

Stuart A. Sugarman, Portland, filed the petition for
review and argued on behal f of petitioners.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed a response brief and argued on behalf of
respondent.

David B. Smth, Tigard, filed a response brief and
argued on behalf of intervenor-respondent.

HANNA, Chief Referee; GUSTAFSON, participated in the
deci si on.

Dl SM SSED 02/ 19/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal the county's adm nistrative approval
of a five ot residential subdivision.
MOTI ON TO | NTERVENE

Ernest L. Wited (intervenor), the applicant bel ow,
noves to intervene in this proceeding on the side of
respondent. There is no opposition to the motion, and it is
al | oned.

FACTS

I ntervenor applied to the county for approval of a
five-lot residential subdivision on a 54,000 square foot
parcel zoned urban |ow density residential (R-10). The R-10
zone requires a 10,000 square foot mninmum |ot size.
I ntervenor's proposal included the wuse of flexible |Iot
sizes, allowed under Zoning and Devel opnent Ordi nance (ZDO)
1014.04, with the result that four of the five proposed |ots
are |less than 10,000 square feet in size.

The county notified property owners within 300 feet of
the proposed subdivision of the application for a limted
| and use deci sion. The notice identified the approval
criteria as ZzZDO 301, 1000 and 1105.1 None of the

petitioners submtted coments to the county in response to

17DO section 1000, entitled "Devel opnent Standards," is the title page
and i ndex for sections 1001 through 1021.
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t hat noti ce. On Cct ober 18, 1994, t he county
adm ni stratively approved the subdivision proposal, wth
conditions. The county nailed its notice of decision, which
consisted of the actual decision, to the sane persons to
whom it mailed its notice of application. Petitioners do
not dispute that they received the notice of decision.
Petitioners did not appeal the adm nistrative decision to
t he county hearings officer.

In July 1996, petitioners |earned that intervenor
planned to use the flexible |ot size provisions of ZDO
1014.04 to create four lots of less than 10,0000 square
feet. On July 25, 1996, petitioners appealed the county's
1994 decision to LUBA. 2
JURI SDI CTI ON

The county and intervenor challenge LUBA' s jurisdiction
to consider this appeal.3 The county challenges our
jurisdiction under two different bases: (1) petitioners do

not have standi ng because they failed to exhaust their | ocal

20n August 22, 1996, on petitioners' notion, LUBA stayed the county's
decision until resolution of this appeal

3petitioners contend that the county's and intervenor's challenges to
LUBA's jurisdiction, which were made in their response briefs, should be
rejected as untinely, since neither was nade within 10 days of the date the
county and intervenor knew of petitioners' alleged failure to neet the
requi renents of ORS 197.830(4). Challenges to LUBA's jurisdiction may be
made at anytine during the course of the appeal, and are not subject to the
10-day filing requirenent for notions specified in OAR 661-10-065(2). Bowen
v. City of Dunes City, 28 Or LUBA 324 (1994); Tourier v. City of Portland
16 Or LUBA 546 (1988).
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renmedies when they did not seek a |ocal appeal hearing
before a county hearings officer as allowed under ZDO
1305.02(E);4 and (2) petitioners failed to file a notice of
intent to appeal with LUBA within 21 days of receiving
notice of the decision. W address only the county's first
jurisdictional challenge.>

Petitioners argue that they were not required to exhaust
their admnistrative renedies because neither the county's
notice of proposed action nor the decision reasonably
descri be the county's deci sion. Specifically, petitioners
argue that because the notice of proposal did not state that
flexible | ot sizes are allowed under ZDO section 1000, they

wer e not adequately apprised of the actual proposal.®

47DO 1305. 02(E) st ates:

1. The action of the planning drector shall becone final
unl ess appealed in witing within ten (10) days of the
noti ce of deci sion.

"2. If appealed, the application shall be reviewed by the
Hearings O ficer under subsections 1301-1304, * * *

"3. An appeal stays proceedings in the matter appeal ed until
the determ nation of the appeal."

SBecause we resolve this appeal based the county's argument under ORS
197.825(2), it is not necessary for us to reach intervenor's argunment that
petitioners |lacked standing to bring this appeal wunder ORS 197.830(4)
because none of the petitioners is adversely affected by the county's
deci si on.

6Petitioners also argue that, because the county notice of proposal did
not specifically state that flexible lot sizes could be allowed, they were
entitled to appeal to LUBA under ORS 197.830(4) that allows appeals within
21 days of notice of the actual decision, if the notice of decision did not
accurately describe the proposal. Petitioners argue that neither the
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The county responds:

"ORS 197.825(2) provides that this Board does not
have jurisdiction unl ess petitioners have
"exhausted all remedies available by right'.
Under the Clackamas County Zoni ng and Devel opnent
Ordi nance, a staff decision my be appealed to the

County Land Use Hear i ngs O ficer. The
avai lability of that appeal was clearly stated in
the 'Notice of Decision' (Rec., p. 14). Because

petitioners did not exhaust that avail able renedy,
the Board |acks jurisdiction over this appeal.™
Respondent's Brief 3.

This Board's jurisdiction is |limted "to those cases in
whi ch the petitioner has exhausted all remedi es avail abl e by
right bef ore petitioning t he board for review. "

ORS 197.825(2)(a); see also Portland Audubon Society .

Cl ackamas County, 77 Or App 277, 712 P2d 839 (1986) (hol ding

that the exhaustion requirenent in ORS 197.825(2)(a)
required an applicant to seek all renedies from a higher
deci sion-making level for which there is a right to ask);

Lyke v. Lane County, 70 O App 82, 688 P2d 411 (1984)

(exhaustion requirenent of ORS 197.825(2)(a) requires that
petitioners use all avail able |ocal renedi es before invoking

state jurisdiction.) Shaffer v. City of Salem 29 Or LUBA

479 (1995) (explaining that the purpose of ORS 197.825(2)(a)
is to assure a local governnent decision is reviewed by the
hi ghest -1 evel 1ocal decision-mking body that the | ocal code

makes avail abl e) .

noti ce of proposal nor the actual decision alerted them that flexible |ot
sizes were approved. Because we disnmiss petitioners' appeal on the
county's first basis, we do not reach this argunent.
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Petitioners do not explain why the county's alleged
notice deficiency excuses them from exhausting their | ocal
appeal renedy. ZDO 1305.02(E) provides the opportunity to
appeal planning director decisions to the |ocal hearings
of ficer. To the extent petitioners argue they were not
adequately apprised of the nature of the local decision, ORS
197.825(2) requires that argunment to be made first through
t he |l ocal appeals process.

As the party seeking review, petitioners bear the

burden of establishing LUBA's jurisdiction. Sparrows V.

Cl ackamas County, 24 Or LUBA 318, 326 (1992). Petitioners

have not established why the county's alleged failure to
adequately describe the proposed subdivision excuses them
from their obligation to exhaust |ocal renedies before
appealing to this Board. Petitioners failed to exhaust
| ocal appeal renedies available by right as required by ORS

197.825(2)(a). See Tarjoto v. Land County, 29 Or LUBA 408,

413 (1995).
Wth the issuance of this decision, LUBA s August 22,
1996 stay order is dissolved.

Thi s appeal is dism ssed.
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