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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DAVID M BRUCE, BEVERLY J. BRUCE, )
ELDEN DUCKWORTH and JESSI E
DUCKWORTH,

Petitioners,

VS. LUBA No. 96-153

FI NAL OPI NI ON

)
)
)
)
)
)
CI TY OF HI LLSBORO, )
)
)
)
)
)

AND ORDER
Respondent,
and
PACI FI C REALTY ASSOCI ATES, L.P., )
Intervenor-Respondent.) )

Appeal fromCity of Hillsboro.

David M Bruce, Hillsboro, filed the petition for
review and argued on his own behal f.

Tinothy J. Serconbe, Portland, filed a response brief
and argued on behalf of respondent. Wth him on the brief
was Preston Gates & Ellis.

Steven L. Pfeiffer and M chael C. Robinson, Portland,
filed a response brief on behalf of intervenor-respondent.
Wth themon the brief was Stoel Rives.

HANNA, Chi ef Referee; GUSTAFSON, Referee, participated
in the deci sion.

DI SM SSED 02/ 06/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal the city's adoption of Ordi nance No.
4457, which enacted special policies for ©petitioners’
property, which was otherwise controlled by another
ordi nance. 1
STATUS OF | NTERVENTI ON

In the Bruce Order, over petitioners' objections, we
al l owed Pacific Realty Associate's (intervenor's) notion to
intervene. After petitioners anmended their notice of intent
to appeal to limt the appeal to one ordinance, petitioners
suggest ed t hat i nt ervenor m ght W sh to wthdraw
Intervenor had tinely filed its response brief before the
amended notice of intent to appeal was filed. Al t hough
intervenor did not appear at oral argunent, it has not
w t hdrawn as a party.
FACTS

A. The Local Proceeding

Petitioners own properties in the Orenco nei ghborhood,
which is one of four areas in the city designated as Light

Rail Station Community Planning Areas (SCPAs). Planning for

lpetitioners originally appealed four ordinances, Nos. 4454, 4455 4456
and 4457. |In response to our order on the city's notion to dismss, Bruce
v. City of Hillsboro, (the Bruce Order) _ O LUBA ___ (LUBA No. 96-153
Order, Novenber 21, 1996), petitioners withdrew their notice of intent to
appeal Ordinance Nos. 4454, 4455 and 4456, and stated their intent to

appeal only Ordi nance No. 4457.
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t he SCPAs, including proposed densities, was the subject of
a two-year planning process. The planning conm ssion
devel oped and recommended city council adoption of the
ordi nances of general applicability, Nos. 4454 and 4455,
Ordi nance Nos. 4454 and 4455 establish densities for two
zones, the Station Community Residential - Orenco Township
Conservation District (SCR-OTC) zone, allow ng a maxi num of

12 single-famly dwellings per acre, and the Station

Community Residential - Medium Density zone all owi ng between
12 and 45 units per acre. Petitioners' property is zoned
SCR- OTC.

Petitioners argued for increased density for their
properties before the planning comm ssion. In response to
petitioners' requests, the planning conm ssion devel oped and
reconmmended adoption of the special ordinances, Nos. 4456
and 4457. Ordinance Nos. 4456 and 4457 specifically pertain
to petitioners' properties, and grant a density increase to

petitioners' properties to allow a maxinum density of 14

units per acre.? Record 25. Ordi nance No. 4457 also
i ncl udes speci al provisions to allow townhouses and
ronhouses, and makes ot her siting and architectural

adjustnents to assure that petitioners are able to achieve

20rdi nance 4454 amends the conprehensive plan generally to allow for
SCPAs. Ordi nance 4455 anends the zoning ordinance generally to allow for
SCPAs. Ordi nance 4456 anends the conprehensive plan specifically as it
applies to petitioners' properties. Ordi nance 4457 anends the zoning
ordi nance specifically as it applies to petitioners' properties.
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t he maxi mrum al | owed density.

Petitioners nonetheless continued to argue for further
increased density, and appealed the planning conmm ssion
decision to the city council, which adopted the planning
conmm ssion's recomendati ons. The city council adopted the
two ordi nances of general applicability and the two speci al
or di nances.

B. On Appeal to LUBA

On August 26, 1996, petitioners appealed the adoption
of all four ordinances to LUBA. On Septenber 12, 1996, the
county filed a nmotion requesting that the Board extend the
time for the county to submt the record, stating:

"The record for the broad legislation is quite
ext ensi ve. The ordinance itself is nearly 150
pages in length, exclusive of findings. It was
adopt ed fol |l ow ng ten public heari ngs and
wor kshops before the Hillsboro Planning comm ssion
and 94 other community neetings and workshops. It
wi |l take a considerable period of tine to collate
and organize the record of this legislation.
Respondent is seeking to negotiate a stipulation
with Petitioners to shorten the record.” Mot i on
for Extension of Time to File Record.

The Board granted the city's notion on the day it was
recei ved. Petitioners then filed a notion objecting to the
extension, stating, "[t]he argunent presented by Respondent
is of no substance in that lack of tinme to prepare the
record is a false statenent[,]" and requested that the Board

rescind its order extending the tine to file the record, and
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deny the extension.3 Mtion To Rescind Order 1.

On October 1, 1996, the county filed a notion to
di sm ss, both because petitioners' single appeal challenged
more than one decision and because petitioners had not
served notice of its appeal on parties other than the city.
We denied that notion, stating:

"In one notice of intent to appeal, petitioners
chal | enge four ordinances adopted by the city on
August 6, [1996], entitled Ordinances Nos. 4454,
4455, 4456 and 4457. The city filed a notion to

di sm ss, cont endi ng t hat petitioners are
attempting to appeal four separate |and use
deci si ons. The city contends that LUBA shoul d
di sm ss petitioners’ appeal , or in t he
alternative, should require petitioners to submt
three additional filing fees and deposits for
costs.” (Footnote omtted.)

"k % * * *

"Petitioners served the city with notice but did
not serve other interested and essential parties,
as required by OAR 661-10-015(2). Petitioners'
failure to serve a tinely notice of intent to
appeal on other interested and essential parties,
as required by OAR 661-10-015(2), would warrant
dism ssal of this appeal if one of those parties
showed prejudice to its substantial rights. * * *
However, it is not for the city to show prejudice
to the substantial rights of t hose ot her
parties.[3l]

3Despite the fact that on October 14, 1996 the county filed the entire
record for the adoption of all four ordinances with LUBA, at oral argunent
on January 28, 1997, petitioner continued to argue its notion to rescind
our order extending the tine to file the record. To the extent
petitioners' notion to rescind our order of extending the tinme to file the
record cannot be construed as noot, it is denied.
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"The city's notion to dismss is denied. However,
in order to continue all four appeals, petitioner
must submt filing fees and costs for three
addi ti onal appeals within ten days of the date of
this or der, and neet t he requi rements of
OAR 661-10-015(2)." (Citations omtted.) The
Bruce Order, slip op 1-4.4

3petitioners may avoid a claim of prejudice to the substantia

rights of those other parties by serving the required notice as

soon as possible.

On Decenber 4, 1996, petitioners withdrew their notice
of intent to appeal Ordinances Nos. 4454, 4455 and 4456, and
stated their intent to appeal only Ordinance No. 4457.
Petitioners also submtted a request to depose the city.
Additionally, petitioners submtted a Response to this

Board's Order, stating:

"When we are in receipt of proof that the
"parties' truly did request notification and the
City provides us with a legible corrected mailing
list and when the Board replies to our question,
we will, if the Board still so directs, notify the
interested parties."® Petitioners' Response to

4Attached to the county's notion to dismiss was (1) a legible list of
parties who were sent notice of the local decision; and (2) a certificate
of service certifying that the notion to dismiss and the list of parties
who were sent notice of the |ocal decision was served on |lead petitioner
Bruce on Cctober 3, 1996.

5/n their request to depose, petitioners dispute the need to provide the
required notice, stating:

"Petitioners challenge the |egal necessity or right of
Respondent to have notified those parties naned on the Iist.
* * * Ppetitioners allege that very very few, if any, of the
parties on the list could prove that they 'appeared' , before
the |l ocal governnent * * * " Petitioners' Deposition Questions
1-2.
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Boards Order 3.
DI SCUSSI ON

The threshold question is whether LUBA has jurisdiction
to consider this appeal. It is well established that the
21-day deadline for filing a Notice of Intent to appeal is

jurisdictional. Ray v. Douglas County, 140 Or App 24, 27-

28, 914 P2d 26 (1996); Wonner v. Miltnomah County, 30 O

LUBA 420, 423 (1996). |In addition, service of copies of the
notice required under OAR 661-10-015(2) IS al so
jurisdictional . Bright v. Cty of Yachats, 16 Or LUBA 161,

Petitioners do not identify which city official they wish to depose.

60AR 661-10-015 states, in relevant part:

"x % % * %

"(2) Service of Notice: The Notice shall be served on the
governi ng body, the governing body's |egal counsel, and
all persons identified in the Notice as required by

subsection (3)(f) of this rule on or before the date the
notice of intent to appeal is required to be filed.

"(3) Contents of Notice: The Notice shall be substantially in
the formset forth in Exhibit 1 and shall contain:

"x % % * %

"(f) The nanme, address and tel ephone nunber of each of
the foll ow ng:

"x % % * %

"(D) Any other person to whom witten notice of
the land use decision or limted |and use decision
was nmiled as shown on the governing body's
records. The tel ephone nunmber may be onitted for
any such person.

"k % % x x"  (Epphasis added.)
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164 (1987). See also Broetje-MLaughlin v. Clackanas

County, 21 Or LUBA 606 (1991). However, the 21-day deadline
for service of the notice is not jurisdictional, and |ate
service of the notice will not result in dism ssal, absent
substantial prejudice to the parties.”"’” OAR 661-10-015(2)
and (3) unequivocally require that notice of an intent to
appeal be served on "any other person to whomwitten notice
of the land use decision was mailed."

Because petitioner appealed four ordinances, at |east
two of which were of broad applicability, the Ilist of
persons to whom notice was sent may have been lengthy. The
length of the notice Ilist, however, is irrelevant to
petitioners' obligation to conmply with the service of notice
requi renents. The Boar d attenpt ed to accommpdat e
petitioners by allowing themto anend their notice of intent
to appeal and correct their service of notice deficiencies
after the appeal process was well advanced. Petitioners did
not conply with that order and, thus, persons entitled to
notice of the appeal of Ordinance 4457 never received the
notice to which they were entitled. | nstead, petitioners

enpl oyed tactics designed to inproperly shift to the city

A technical defect in a notice of intent to appeal provides no basis
for dismissing the appeal, where the defect causes no prejudice to any
party's substantial rights. See Tice v. Josephine County, 21 O LUBA 550
(1991). "The 'substantial rights of parties' referred to in OAR 661-10-005
are those identified elsewhere in that rule as the 'speediest practicable
review and reasonable notice and opportunity to intervene, reasonable tine
to prepare and subnmit their cases, and a full and fair hearing[.]"'"
Kel |l ogg Lake Friends v. City of MIlwaukie, 16 Or LUBA 1093 (1988).
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t he burden for service of notice.

Petitioners cannot wunilaterally inpose conditions on
their conpliance with LUBA's rules.8 Petitioners' failure
to provide notice as required by OAR 661-10-015(2) defeats

our jurisdiction to consider this case.

o 0o A W N P

Thi s appeal is dism ssed.

8/n their response to the motion to disnmiss and in telephone calls to
LUBA staff, petitioners made clear their objection to conplying with LUBA's
rul es.
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