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VS. LUBA No. 95-205
CI TY OF SHADY COVE,
Respondent,

and

ROBERT BELLAMY and CARL TAFT,
dba ROGUE DEVELOPMENT GROUP,

N N N N N N N N N N N

| nt ervenor s- Respondent. )

CONFEDERATED TRI BES OF SI LETZ
| NDI ANS OF OREGON and ROBERT
KENTTA,
Petitioners,
VS. LUBA No. 95-225
CI TY OF SHADY COVE,
Respondent,

and

ROBERT BELLAMY and CARL TAFT,
dba ROGUE DEVELOPMENT GROUP,

N N N N N N N N N N N N N N N N N N

| nt ervenor s- Respondent. )

Appeal from Jackson County and City of Shady Cove.

Robert D. Van Brocklin, Portland, filed a petition for
review and argued on Dbehalf of ©petitioners Concerned
Citizens of the Upper Rogue and Don Carroll. Wth him on
the brief was Stoel Rives.

Mark J. Greenfield and Craig J. Dorsay, Port | and,
filed a petition for review on behalf of petitioners
Confederated Tribes of Siletz Indians and Robert Kentta, and
Mark J. Greenfield argued on their behal f.
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St ephen Mount ai nspri ng, Rosebur g, represented
petitioner Edith Carroll.

No appearance by respondent Jackson County.
No appearance by respondent City of Shady Cove.

John R Hassen and Richard H Berman, Medford, filed
the response brief. Wth them on the brief was Bl ackhurst,
Hor necker, Hassen & Ervin B. Hogan. John R. Hassen argued
on behalf of intervenors-respondent.

LI VI NGSTON, Referee; GUSTAFSON, Referee, participated
in the decision.

REMANDED 04/ 08/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

In this consolidated appeal, petitioners appeal
deci sions of the Jackson County Board of Conm ssioners
(county board) and the City of Shady Cove City Council (city
council) which anmend the city urban growth boundary (UGB) to
i ncl ude approxi mately 387 additional acres.!?
MOTI ON TO | NTERVENE

Robert Bellany and Carl Taft, doing business as Rogue
Devel opment Group (intervenors), the applicants below, nove
to intervene on the side of +the respondents in this
consol i dated proceeding. There is no opposition to the
notion, and it is allowed.
FACTS

On June 15, 1993, intervenors filed an application with
both the city and the county to anend the city's UGB to
include 387 acres of land imediately adjacent to the
sout hwest ern boundary of the current UGB. At the tine of

the application, the city limts included 1,272 acres.?

ITwo petitions for review were filed, the first by petitioners Concerned
Citizens of the Upper Rogue and Don Carroll (Citizens), and the second by
the Confederated Tribes of Siletz Indians of Oregon and Robert Kentta
(Tribes). Tribes appeal only the city decision.

2Petitioner contends "the proposed UGB anendment would nore than double

the size of the City's U from 342 acres to 729 acres." Petition for
Revi ew 1. Petitioner's contention is based on a statement in the county
pl anni ng departnent staff report. Record 1822. That statenent is, in

turn, apparently based on a statenment in the Vacant and Buil dabl e Lands
Anal ysis (Lands Analysis) prepared by Curtis D. Waver of Southern Oregon
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The subject property is zoned Exclusive Farm Use and
Open Space Reserve. It is located between the Rogue River
to the east and south, Rogue River Drive to the west, and
Long Branch Road to the north. It has direct access to
Rogue River Drive, which is a county road.

Upon inclusion of the subject property within the UGB
intervenors intend that there be a contract annexation to
the city. I ntervenors plan then to develop a planned unit
devel opnent (PUD) which would include an 18-hol e golf course
on 182 of +the 387 acres. I ntervenors anticipate that
eventually the remaining 205 acres wll be used for 641
housing units, consisting of 429 single-famly houses, 95
town houses, 117 nmulti-famly dwellings and, possibly, a
hotel and resort conpl ex. However, the decision does not
require that a particular quantity or type of housing be

built.3 Record 12, 128.4

Pl anni ng Services. Record 1955. However, the introduction to the Lands
Anal ysis states it is "an analysis of land that is located in the official
adopted City of Shady Cove UGB that |ies between the existing City Limts
and the UGB line." Record 1954. Thus we understand the proposed anmendnent
to nore than double the size of the area outside the present city limts
but within the UG, from 342 acres to 729 acres. Table F-1 of the city's
conprehensive plan shows the area within the city limts to be 1,271.91
acres and the anount of wurbanizable land (outside the city limts but
within the urban growth boundary) to be 341.77 acres. The Lands Anal ysis
uses these figures. Record 1961.

3Because the county and city decisions are essentially the same, we
refer to them both as "the decision" except when it is inportant to
di stingui sh between them

4The record includes a "record" and a "confidential record." W cite to
the record as "Record ___ " and to the confidential record as "Confidenti al
Record ___."
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At |east sonme of the 387 acres to be added to the UGB
contain archaeol ogical remains and native Anmerican burial
remai ns. Sonme part of the subject property has been
designated by the Confederated Tribes of Siletz |ndians
(Siletz Indians) and the Cow Creek Band of Unpqua Tribe of
| ndians (Unpqua Tribe) as a "site of archaeol ogical
significance,"” as t hat phr ase IS defi ned by
ORS 358.905(1)(b) (B and used in ORS chapter 358. %
Confidential Record 314, 412. The designation by the Siletz
| ndi ans speaks of the "Far Hills Site" and "Far Hills Ranch
(35JA25)" and refers to a site investigated by WI bur Davis
(Davis), an archaeol ogist, in the 1970s, which Davis called
the "Far Hills Ranch (35JA25)." Davis described Site 35JA25
as being approximately 100 neters by 35 nmeters and "defined
by surface lithic debris which together with the burial
ar ea, was thought to indicate a village conplex."
Confidential Record 125.

The designation by the Siletz Indians also refers to a
map "with site boundaries.” Confidential Record 314. That
map nmay be the one at Confidential Record 313; if it is, the

site boundaries are not clear. There is another map at

SORS 358.905(1)(b) provides, in relevant part:

"'*Site of archaeol ogical significance' neans:

"x % % * %

"(B) Any archaeol ogi cal site that has been determ ned
significant in witing by an Indian tribe."
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Confidential Record 427, mnmade by soneone who once was
enpl oyed on the subject property. Confidential Record 424-
26. This map is identical to the map at Confidential Record
313, but has markings indicating graves in a larger area
than that indicated by the map at Confidential Record 313.
The Davis study was |limted by available funds, and the
Siletz Indians believe the archaeol ogical and burial sites
to be larger than shown on either map. Confidential Record
6.

The designation by the Umgua Tribe refers to "Indian
burial grounds on the old Espourteille Ranch South of Shady
Cove, Oregon.™ Confidential Record 412. It is unclear
whet her this designation refers to a presently defined area
or to an area to be defined in the future by the | ocation of
| ndi an burial grounds yet to be discovered.

The parties dispute the location of the burial remains
and the size of the area they occupy. The chal |l enged
deci sion finds, based on comments in the Davis study, that

nmost if not all of the burial remains [once on the subject

property] were noved from the site to Trail, Oregon" and
relies on an unidentified eye witness who "indicated that
the presence of remains was |limted to approximately 15
acres of the 387 acre site." Record 17-18.

On January 19, February 16, and March 2, 1994, the city
pl anning comm ssion and county planning conmm ssion held

joint public hearings at which public testinmony was accepted
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on the proposed UGB expansion. Public hearings for
del i beration only were held on March 14 and March 29, 1994,
after which the two planning conm ssions voted to reconmend
approval of intervenors' application for the anendment of
t he UGB. The two planning conmm ssions jointly adopted
findings of fact in a docunent entitled "Recommendati on for
Approval ." Record 1281-99.

On January 12, January 26, and February 7, 1995, the
county board and city council held joint public hearings on
t he proposed UGB expansion. The record was closed on
February 21, 1995. On July 26, 1995, the county board
adopted Ordi nance No. 95-36, which, subject to two nunbered

conditions,® adopted the proposed anendnent to the city's

6The two conditions are:

"Condition 1: The 387 acre subject area shall be used only for
a Planned Unit Devel opnent containing an 18 hole golf course
and housi ng. The P.U.D. my also contain a hotel and
restaurant.

"Condition 2: The Contract of Annexation shall require
denmonstration of the following, at a duly noticed public
hearing, prior to or pursuant to site plan approval:

"A. That sufficient water and sewage disposal capacity wll
be in place for any new construction prior to the
i nception of construction.

"B. That the Transportation System Plan for the area has been
anended to provide adequate street capacity for the
P.U.D., in conpliance with OAR 660, ch. 12, and that
Applicant provide a traffic inpact and needs analysis in
conjunction therewith at its own cost.

"C. That all applicable ordinances, statutes and regul ati ons
pertaining to Indian artifacts and remains have been or
will be conplied wth, including any Goal 5 ESEE
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UGB and anended the official county zoning map.’ The county
board based its approval on both the findings of fact

contained in the "Recommendation for Approval,” which it

A W N R

i ncorporated by reference, and on supplenental findings.

requi renents, and t hat Appl i cant conduct an
archaeol ogi cal survey at its own cost.

"D. That devel opnent of the P.UD wll not violate any
federal or state clean air or clean water |laws or
regul ati on; and

"E. That Jackson [County's] standards for riparian buffers be
followed for any developnent in the P.UD." Record
128- 29.

"The chal | enged deci sion of the county board states, in Section 1:

"The Shady Cove, Jackson County, Urban Gowth Boundary is
hereby anended consistent with the 'Proposed Urban Boundary
Map' which is attached hereto as Exhibit '1'. The official
Jackson County  Zoning Map  Number 6 is al so  hereby
amended. * * *"

Nei ther the decision nor the parties' briefs explain how the "officia
Jackson County Zoning Map Nunmber 6" was anended. We understand the
anmendnent to the county zoning nap to be limted to nmoving the UGB wi thout
changing the zoning of the subject property. That interpretation is
supported by the preanble to Shady Cove Ordi nance 41 (UGBMA), which is part
of the city's conprehensive plan and descri bes the UGB nanagenent agreenent
between the city and the county; and by UGBMA Policy 2. The preanble
provi des, in relevant part:

"AN ORDI NANCE TO AMEND THE COWMPREHENSI VE PLAN FOR THE CITY OF
SHADY COVE BY THE [INCLUSION OF POLICIES RELATING TO
URBANI ZATI ON OF LANDS | N THE SHADY COVE AREA OF JACKSON COUNTY
ESTABLI SHI NG AN URBAN GROWH BOUNDARY LINE ON THE SHADY COVE
COVPREHENSI VE PLAN MAP AND ON COPIES OF THE JACKSON COUNTY
ZONI NG ORDI NANCE MAPS; DESCRI BI NG PROCEDURES FCR REVI SI ON OF
THE POLI CI ES AND BOUNDARY LINE * * *." (Enphasis added.)

UGBMA Policy 2 states:

"A change in the wuse of wurbanizable land from land uses
designated on the Jackson County Conprehensive Plan to uses
shown on the City Conprehensive Plan shall only occur upon
annexation to the City."
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Record 122-30.

On August 24, 1995, the city council adopted Ordinance
No. 141, which, subject to the sanme conditions (plus one
addi ti onal condition),8 (1) adopted the proposed UGB
amendnent; (2) replaced the population projections in the
city conprehensive plan, pages B4-B5, wth new popul ation
projections, found at Record 2126-27; and (3) replaced the
vacant | ands analysis in the city conprehensive plan with a
new vacant | ands analysis.® Like the county board, the city
council based its approval on both the findings of fact
contained in the "Recommendation for Approval,”" which it
i ncorporated by reference, and on supplenental findings
which are alnost identical to the supplenental findings
adopted by the county in Ordinance No. 95-36. Record 12-21
SECOND ASS|I GNMENT OF ERROR ( Cl TI ZENS)

A Applicability of ORS 197. 763

Enmpl oying the approach taken in Strawocerry Hill

4-\VWheel ers v. Benton Co. Bd. of Comm, 287 Or 591, 601 P2d

8Ordi nance No. 141 adds a sixth condition

"F. That applicant be required to perform any on or off site
i mprovenents specifically, voluntarily offered by it in
writing in the Record [sic], at its own cost." Recor d
13.

9Ordi nance No. 141 states, "The Section of the Shady Cove Conprehensive
Pl an shall be deleted and replaced by vacant |ands analysis referenced at
Exhibit 41 of the Planning Conmm ssion Record." Record 12. Exhibit 41 is
at Record 1953-72. W are uncertain which part of the city's conprehensive
plan is specified by "[t]he Section of the Shady Cove Conprehensive Plan."
There is no section entitled "vacant |ands anal ysis."
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769 (1979) (Strawberry Hill), Citizens contend the UGB

amendnent, the county zoning map anendnent and the city
conprehensive plan text anmendnent are each quasi-judicial
deci sions subject to the procedural requirenents set forth
in ORS 197.763, including a duly noticed public hearing.

The three factors identified by the Oregon Suprenme Court in

Strawberry Hill, 287 O at 602-03, are sunmarized as
fol |l ows:
1. Is "the process bound to result in a
deci si on?"
2. Is "the decision bound to apply preexisting

criteria to concrete facts?"

3. Is the action "directed at a closely
circunscri bed fact ual situation or a
relatively small number of persons?”

The nore definitely these questions are answered in the
affirmative, t he nor e likely t he deci si on under
consideration is a quasi-judicial |and use decision. Each
of the factors nust be weighed, and no single factor is

determ native. Estate of Paul Gold v. City of Portland, 87

O App 45, 740 P2d 812, rev den 304 Or 405 (1987).
1. Urban Growt h Boundary Anmendnent
| ntervenors' application to both the city and the
county requests an anendnent to expand the city's urban
growt h boundary by 390 acres in order to build an 18-hole
golf course, a residential planned unit devel opnent and a
hotel -resort conpl ex. Record 2169. Once the application

was filed, a decision was bound to result. The first factor
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was present.
The second factor is present to sone extent in nearly
all land wuse decisions, which alnopst invariably apply

preexisting criteria to concrete facts. See Churchill v.

Tillamok County, 29 Or LUBA 68, 71 (1995); Friends of Cedar

M1l v. Washington County 28 Or LUBA 477, 482 (1995). The

Statewi de Planning Goals, Oregon Adm nistrative Rules and
t he UGBMA apply to an anendnent to the city's UGB.

Al t hough the application involved an UGB anmendnent t hat
woul d double the size of the city's urbanizable |and, the
amendnent was pronpted by one devel opnent proposal to be
acconplished in three phases and, at | east as to
infrastructure, to be conpleted in approximtely five years
from the date of final approval. Record 2154. The two
conditions inposed by the city and the county related to
t hat proposal. Thus the chall enged decisions were "directed
at a closely circunscribed factual situation,” even though
the specifics of the devel opnment proposal are not under
active consideration by either the city or the county.

Because all three Strawberry Hill factors are present,

t he anmendnent of the UGB was a quasi-judicial decision.
2. County Zoni ng Map Anmendnent
We understand the county zoning map anmendnent to be
limted to reflecting the proposed change in the city's UGB.
The same analysis that applies to the UGB anendnment applies

to the zoning map amendnent. It is also quasi-judicial
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3. City Conprehensive Plan Text Amendnent
The text amendnent to the city's conprehensive plan to
repl ace the popul ati on projections and vacant | ands anal ysis
in the city conprehensive plan wth new population
projections and a new vacant |ands anal ysis does not appear

to satisfy any of the three Strawberry Hill factors. The

process by which the text anmendnent was initiated is neither

explained by the parties nor readily apparent from the

record. Amending the text did not require the application
of preexisting criteria to concrete facts. Finally, the
effects of the text anmendnent are not I|imted to the

devel opnent proposal wunderlying the application for a UGB
amendnment, and the anmendnent is thus neither directed at a
closely circunscribed factual situation nor at a relatively
smal | nunmber of persons. Therefore, the decision to adopt
the text anmendnment to the city's conprehensive plan was
| egi sl ative, not quasi-judicial.

B. Application of ORS 197. 763

1. Fi ndi ng Substantial Prejudice
A finding that there has been a procedural violation

under ORS 197.763 does not, of itself, justify reversal or

remand. ORS 197.840(9)(a)(B) requires that to warrant
relief, the failure to follow applicable procedures
"[prejudice] the substantial rights of the petitioner.” W

have descri bed these "substantial rights" as the rights to

an adequate opportunity to prepare and submt one's case and
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a full and fair hearing. Torgeson v. City of Canby, 19 O

LUBA 511, 520 (1990); Muller v. Polk County, 16 Or LUBA 771,

775 (1988). ORS 197.840(9)(c) requires a "denonstration of
substantial prejudice to the petitioner for a violation of a
provi sion of ORS 197.763."

Citizens cont end their subst anti al rights wer e
prejudiced by certain violations of ORS 197.763, which
describes required procedures for the conduct of quasi-

judicial hearings.1 Citizens states:

"Because the City and the County failed to conply
with these fundanental procedural protections,
[Citizens] were unable to adequately prepare for

100RS 197.763(3) provides, in relevant part:
"The notice provided by the jurisdiction shall

"(a) Explain the nature of the application and the proposed
use or uses which could be authorized;

"(b) List the applicable criteria from the ordinance and the
plan that apply to the application at issue;

"x % % * %

"(e) State that failure of an issue to be raised in a hearing,
in person or by letter, or failure to provide statenents
or evidence sufficient to afford the decision maker an
opportunity to respond to the issue precludes appeal to
t he board based on that issue;

"x % % * %

"(i) State that a copy of the staff report will be available
for inspection at no cost at |east seven days prior to
the hearing and will be provided at reasonable cost; and

"(j) Include a general explanation of the requirenents for
submi ssion of testinobny and the procedure for conduct of
heari ngs."
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the public hearings, were not notified of the
availability of and, thus, did not understand the
full scope of the application -- particularly as
it rel at ed to amendment s to t he City's
Conpr ehensi ve Pl an provi si ons on popul ati on
projections and vacant |ands, did not fully know
or understand the substantive review criteria, did
not understand that issues not raised at the | ocal
hearings |evel are not preserved for argunent on
appeal, did not receive the County staff report
soon enough to provide adequate tine for review of
the report during the Planning Comm ssions'
proceedi ngs, did not fully under st and how
testinony, evidence and rebuttal testinony and
evidence would be received and considered by the
City and the County, and never received notice
about the procedure that would be used during the
| ocal governnment proceedings which led to the
subj ect deci si ons. Vol um nous evi denti ary
subm ssions by the applicant called for responsive
written subm ssions for the Record. Wthout prior
notice of the nature of the application, the
applicable criteria, and the procedures to be

fol | owed, and wi t hout access to i nport ant
docunments, like the Staff Report, the petitioners
could not effectively respond on their own behalf
or retain consultants to do so." Citizens'

Petition for Review 23.

I ntervenors contend Citizens have failed to denonstrate
that any of the alleged procedural errors prejudiced their
substantial rights. | ntervenors point out that Citizens
were permtted to testify at several different public
heari ngs before the city and county planning comm ssions and
the city council and county board. |Intervenors observe that
Citizens were represented by experienced |egal counsel and
submtted "several hundred pages of testinmony with respect
to every applicable criteria.” Response Brief 13.

In general, to denonstrate procedural error, a
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petitioner nmust explain with sonme specificity what would
have been different or nmore conplete had the correct

procedures been followed. As explained in Forest Park

Estate v. Miultnomah County, 20 Or LUBA 319, 329-331 (1990),

we require more  than gener al assertions t hat t he
petitioner's case would have been better presented had there
been no procedural violations bel ow

2. No Notice of City Conprehensive Pl an and
County Zoni ng Map Anmendnent

As stated above, we disagree with Citizens' contention
that the anendnents to the city conprehensive plan and
county zoning map were quasi-judicial decisions. Because
the anmendnments to the city conprehensive plan were
| egislative, the procedural requirenments stated in ORS
197.763 do not apply. Since the amendnent to the county
zoning map, a redrawing of the UGB, does no nore than
reflect the amendnent of the UGB, and since petitioner does
not contend the process of anmending the UGB was not properly
noticed, ORS 197.763 was satisfied with respect to the
amendnment to the county zoning map

Thi s subassignment of error is denied.

3. No Listing of Applicable Review Criteria

The city and county gave joint notices of the joint

heari ngs before the city council and county board and the
city and county planning comm ssions. Record 1171, 2059
2062. Al t hough the notice of the city/county planning

conm ssions' joint neeting, given on Decenber 20, 1993,
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states that "the criteria for approval of an Urban G owth

Boundary Amendnent are attached,” there is no attachnent in

the record where the notices first appear. Record 2059
2062. Citizens contend these notices did not, as required
by ORS 197.763(3)(b), list the applicable review criteria

"fromthe ordinance and the plan."11

The staff report dated January 27, 1994 discusses the
applicable review criteria at |ength. It was introduced at
t he February 8, 1994 hearing, after which Citizens and ot her
opponents of the proposal were given an opportunity to
speak. On February 23, 1994, Citizens submtted witten
comments on the staff report. Record 1501-03. Citizens
have not denonstrated that they experienced substantial
prejudice as a result of any failure to list the applicable
review criteria on the notices of the joint planning
conm ssi on heari ngs.

Thi s subassi gnnent of error is denied.

4. No Notice of Need to Raise |ssues

Citizens contend the notices of the joint planning
comm ssion hearings failed to include the statenents,
required by ORS 197.763(3)(e) and (h), that failure to raise
an issue at a hearing or provide the decision naker an

opportunity to respond precludes appeal to this Board based

11The attachments do follow the notice provided the county building
di vision, which bears the sane date as the notice found at Record 2059 and
whi ch was returned with comments. Record 1997-2004.
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on that issue; and that a copy of the application, all
docunments and evidence submtted by or on behalf of the
appl i cant and applicable <criteria are available for
i nspection. However, petitioners have failed to denonstrate
subst anti al prejudice as a result of t hese alleged
deficiencies in the notices of hearings.

Thi s subassi gnnent of error is denied.

5. No Notice of Staff Report's Availability

Petitioners contend that none of the hearing notices
stated that a copy of the staff report was available for
inspection at |east seven days prior to the hearing, as
required by ORS 197.763(3)(i), and that, in fact, that staff
report was "not made available to petitioners” until January
24, 1994, five days after the initial evidentiary hearing on
January 19, 1994.12 Citizens' Petition for Review 20.

Citizens had nore than two weeks to review the staff
report prior to the hearing at which they concluded their
testi nony. They have not denonstrated that they were
substantially prejudiced by the failure of the notice of the
pl anni ng comm ssion hearings to nmention the staff report was
available or by the actual failure to make it available
prior to the initial evidentiary hearing.

Thi s subassignment of error is denied.

12The reference to January 24, 1994 may be a typographical error. The
staff report is dated January 27, 1994. Record 1835.

Page 18



1 6. No Expl anati on of Testinony and Hearings

2 Procedure

3 Citizens contend the notices failed to include a
4 general explanation of the requirements for subm ssion of
5 testinmony and the procedure for conduct of the hearings, in
6 violation of ORS 197.763(3)(j). However, as noted above,
7 Citizens' attorney suggested the procedure that was followed
8 at the February 8, 1994 hearing. Citizens have not
9 denonstrated substantial prejudice.

10 Thi s subassi gnnent of error is denied.

11 7. Appl i cant Subm tted Application Materials

12 after Public Hearing Notices

13 Citizens cont end t hat, in vi ol ation of ORS
14 197.763(4)(a) (1993 Edition), certain docunents and other
15 evidence were not provided until after the date of the
16 notice of the joint public hearings before the planning
17 conmm ssions. 13 However, petitioners do not contend they
18 were not given an adequate opportunity to respond to the

130RS 197.763(4)(a) (1993 Edition) provides:

"All docunents or evidence relied upon the applicant shall be
subnmitted to the local governnent and made available to the
public at the tinme notice provided in subsection (3) of this
section is provided."

ORS 197.763(4)(a) was anmended in 1995 to delete the requirenent that the
"docunents or evidence" be nmade available to the public at the tinme of the
notice. However, former ORS 197.763(4)(a) was in effect at the time of the
county hearings.
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docunments and other evidence.14 They have not denonstrated
substanti al prejudice.
Thi s subassi gnnent of error is denied.

8. No Statenent of Procedures at Public
Heari ngs

Citizens <contend the statenent required by ORS
197.763(5) was not nmade at the comrencenent of the hearings
before the city and county planning comm ssions or governing
bodi es. 1> Respondents dispute the contention. The record
is of no assistance in resolving the dispute, because the
tape of the first portion of the January 19, 1994 hearing is
i naudi bl e. Record 1873.

However, as noted above, Citizens had npbre than two

14The one exanple Citizens do give of a docunent to which they were
denied access is one entitled "Resort Hotel, Golf Course and Residentia
Mar ket Analysis,” which Citizens contend was entered into the record on
February 22, 1995. Citizens are m staken. A date stanmp on the analysis
indicates it was entered into the record on January 11, 1994. Record 2161

150RS 197. 763(5) states:

"At the comencenent of a hearing under a conprehensive plan or
land use regulation, a statenent shall be nade to those in
att endance that:

"(a) Lists the applicable substantive criteria,;

"(b) States that testinony and evidence nmust be directed
toward the criteria described in paragraph (a) of this
subsection or other criteria in the plan or land use
regul ation which the person believes to apply to the
deci si on; and

"(c) States that failure to raise an issue acconpanied by
statements or evidence sufficient to afford the decision
maker and the parties an opportunity to respond to the
i ssue precludes appeal to the board based on that issue."
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weeks to review the staff report |listing the relevant
criteria prior to the hearing at which they concluded their
testinmony. They do not specify a single issue they wish to
raise at LUBA that they did not raise below They have
failed to denonstrate substantial prejudice.

Thi s subassi gnnent of error is denied.

9. Wai ver

Citizens' final point is that because of the city and
county "failed to follow the requirements of ORS 197. 763,
they are entitled to raise any issue on appeal to LUBA under
former ORS 197.835(2)(a), notwithstanding their failure to

rai se the issue bel ow. See Wiester v. Clackamas County, 25

O LUBA 425 (1993). I ntervenors respond that ORS
197.835(4)(b) (1995 Edition), rather than former ORS
197.835(2)(a), applies to this appeal .16

Because Citizens' notice of intent to appeal was filed
with the Board on Septenber 28, 1995, their appeal is
governed by ORS 197.835(4)(b) (1995 Edition), which becane

160RS 197.835(4) (1995 Edition) provides, in relevant part:

"A petitioner may raise new issues to the board if:

"x % % * %

"(b) The local governnent failed to foll ow the requirenents of
ORS 197.763(3)(b), in which case a petitioner may raise
new issues based upon applicable criteria that were
omtted from the notice. However, the board may refuse
to allow new issues to be raised if it finds that the
i ssue coul d have been rai sed before the | ocal governnent;

"x % *x * %"
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effective on Septenber 9, 1995. Ransay v. Linn County, 30

Or LUBA 283, 285-87 (1996). To raise an issue before the
Board that was not raised below, Citizens nust show the
issues are based on criteria that were omtted from the
notice required by ORS 197.763(3)(b). Even if that show ng
is made, we may refuse to allow new issues to be raised if
we find the issue could have been raised bel ow. However,
since Citizens do not raise an issue on appeal to LUBA that
was not raised below, the point is noot.

Thi s subassi gnnent of error is denied.

The second assi gnnment of error is denied.
FI RST ASSI GNMENT OF ERROR (CI Tl ZENS)

Citizens contend the city violated Shady Cove Zoning
Ordi nance (SCZO) Section 264 by adopting, w thout follow ng
the proper procedures, conprehensive plan text amendnents
that incorporated new population projections and a new

vacant | ands analysis.1” Citizens contend specifically (1)

175Cz0 26. 4 states:
"MAJOR OR LEGQ SLATI VE AMENDNVENTS:

"A. Maj or or legislative anendnents are those which may have
wi despread and/or significant inmpact on the neighborhood
or community beyond the linmts of the specific property.
A mgj or amendnent nay also involve a qualitative change
of land use or a spatial change affecting a |large area or
a |large number of properties.

"B. Maj or or legislative anmendnments require at |east one
public hearing before the Planning Conmi ssion. | f
approved by the Comm ssion, the City Council wll also
conduct at |least one hearing prior to making the fina
deci sion."

Page 22



"C. The following criteria shall be addressed by the Pl anning
Commission and City Council, along wth any other
considerations that nmay be unique or appropriate to the
application being processed."

SCZO 26.5 states:

M NOR AMENDMENTS

"A. M nor or quasi-judicial anmendnents to the Conprehensive
Pl an or Zoning Map are those which involve one parcel or
a small group of parcels and which will not have any

significant inpact on other | ands.

"B. M nor anendnents require at |east one public hearing
before the Planning Conmm ssion. If approved by the
Commi ssion, the City Council wll also conduct at |east
one hearing prior to making the final decision. | f
denied by the Planning Conm ssion, the applicant my
appeal that decision to the City Council in accordance
with the City's appeal procedures.

"C. The following criteria shall be addressed by the Pl anning
Commission and City Council, along wth any other
considerations that nmay be unique or appropriate to the
application being processed:

" 1. The proposal shall be consistent with the City's
adopted goals and policies pertaining to |land use,
growt h and devel opnent.

"2. The  proposal shal | be consistent with all
appl i cabl e statew de planning goal s.

"3. A conceptual or specific devel opment plan shall
acconpany that application to show how the site
will be developed and to show that proper

facilities, services and utilities can be provided
by the developer or other provider to serve the
site needs."
SCZO 26. 7 states:
"NOTI FI CATI ON OF AMENDMENTS
"A. Al'l major or legislative amendnents shall be submitted to

the Land Conservati on and Devel opnent Commi ssion at | east
forty-five (45) days prior to the final public hearing.
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the city violated SCZO 26.4(B) and 26.5(B) by failing to
provide at |east one public hearing before the city planning
comm ssion and the city council; (2) the city violated
SCZO 26.7(A) and ORS 197.610(1) by failing to submt the
amendnents to the Land Conservation and Devel opnent
Commi ssion at least 45 days prior to the final public
hearing on the proposed anendnents;® (3) the city violated

SCZO 26.7(B) by failing to give Jackson County 45 days'

© 00 ~N oo o b~ w NP

notice of the final hearing for the anmendnents; and (4) the

Any coments received from LCDC or other agencies shal
be considered at the final hearing.

" B. Jackson County shall also be given 45 days notice of the
final hearing for a major or |egislative amendment.

"C. Fol l owi ng  approval of any maj or or | egi slative
amendments, copies of the final order or ordinance, along
with maps showing the |ocation of the change, shall be
forwarded to both Jackson County and LCDC, and simlar
official notification shall be given to the applicant(s),
surroundi ng property owners, and other parties to the
proceedi ngs.

"D. Noti ce of approval of all mnor amendnments shall be given
in witing to the applicant(s), surrounding property
owners, and other parties to the proceedings.”

18Citizens incorrectly states that notice nust be given to the Land
Conservati on and Devel opnent Commi ssion (LCDC). ORS 197.610(1) provides:

"A proposal to amend a |ocal gover nnment acknow edged
conprehensive plan or land use regulation or to adopt a new
| and use regul ation shall be forwarded to the director at |east

45 days before the final hearing on adoption. The proposal
forwarded shall contain the text and any supplenenta
informati on that the local governnment believes is necessary to
inform the director as to the effect of the proposal. The

director shall notify persons who have requested notice that
the proposal is pending."

ORS 197.015(7) defines "Director" as "the Director of the Departnment of
Land Conservation and Devel opnent."
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city violated ORS 197.615(1) in failing to give DLCD proper
notice of the amendments foll owi ng adopti on. 19

A. Publ i ¢ Heari ng Requirenent

SCZO 26.4(B) requires a public hearing before the
pl anning comm ssion and a hearing before the city counci
prior to the adoption of a legislative anmendnent to the
city's conprehensive plan.20 Citizens contend the city did

not give notice that it was considering anmendnments to the

conprehensive plan text until after the close of the public
hearings on the proposed UGB anendnment. According to
Citizens, it was not clear until the city council's and

county board's final deliberations prior to the adoption of
their decisions that amendnents to the city plan text were
cont enpl at ed.

I ntervenors do not dispute Citizens' contention that

190RS 197.615(1) provides:

"A local governnent that anmends an acknow edged conprehensive
pl an or |and use regul ation or adopts a new | and use regul ati on
shall mail or otherwise subnit to the director a copy of the
adopted text of the conprehensive plan provision or |and use
regul ation together with the findings adopted by the |oca
government. The text and findings nust be mailed or otherw se
submitted not later than five working days after the final
deci sion by the governing body. If the proposed anmendment or
new regul ati on that the director received under ORS 197. 610 has
been substantially anmended, the |ocal government shall specify
t he changes that have been made in the notice provided to the
director.”

20As di scussed above, the text amendments to the city's conprehensive
plan were |egislative anendnents. Therefore, SCZO 26.4(B), rather than
26.5(B), applies.
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the city did not hold separately noticed hearings for

consi deration of the text anmendnents, but they argue:

"[Als these two issues were the central issues to
the UGB anmendnent, were argued by [Citizens]
repeatedly over a two year period and were the
subj ect of hundreds of pages of witten testinony
and docunentation, [Citizens] cannot seriously
contend they were deprived of the right to contest
t hese amendnments."” Response Brief 11.

In short, intervenors concede the <city violated the
applicable procedures for the adoption of a legislative
amendnment to its conprehensive plan, but argue Citizens have
not shown prejudice to their substantial rights, and have
t herefore provided no basis for reversal or remand.

Citizens responded at oral argunent that while they
were allowed to review the evidence that was ultinmately used
to justify the text anendnments in the context of the
proposed UGB expansion, they were not provi ded an
opportunity to comment on the actual text of the amendnents.

The SCZO does not set forth particular notice
requi renents which nust be satisfied prior to the adoption
of a legislative anendnent to the city's plan. However,
SCZO 26.4(B) requires public hearings before the planning
conmi ssion and the city council prior to the adoption of a
| egi slative anendnent. The failure to hold hearings in this
case on the proposed text anendnments was a substantive
violation of the city code, which affected not only the
rights of Citizens but also of anyone else who night have

appeared and comrent ed.
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Thi s subassi gnnent of error is sustained.

B. Notice to DLCD/ LCDC

Citizens contend the city violated SCZO 26. 7(A) and ORS
197.610(1) by failing to submt the anmendments to the Land
Conservation and Devel opment Comm ssion (LCDC) or DLCD at
| east 45 days prior to the final public hearing on the
proposed anmendnments. Intervenors respond that both the
director and a field representative from DLCD were mail ed
t he ordi nance containing the text amendnents on or about the
sanme day it was adopted.?! Intervenors point out that DLCD
has not appeal ed the chal |l enged deci si on.

ORS 197.610(1) and SCZO 26.7(A), the | ocal code
provi sion which inplements ORS 197.610(1), require notice of
a proposed plan anmendnent be given to DLCD at | east 45 days

prior to the final public hearing.?2223 In Oegon City

Leasing, Inc. v. Colunbia County, 121 O App 173, 177, 854

215CzO 26.7(A) requires notice to LCDC, while ORS 197.610(1) requires
notice to the director of DLCD. We understand notice to the director of
DLCD to constitute notice to LCDC

220AR 660- 18- 020 states the procedure to be followed in giving notice to
DLCD. OAR 660-18-021 describes additional procedures for the subm ssion of
jointly proposed amendnents.

23geven if Citizens were given adequate notice of the proposal prior to
its adoption, ORS 197.610(1) requires the director of DLCD, upon receipt of
"the text and any supplenmental information that the [|ocal governnent
believes is necessary to inform the director as to the effect of the
proposal ," to "notify persons who have requested notice that the proposa
is pending." It is clear the director did not receive the proposed text of
the amendnent prior to its adoption and that the director did not have an
opportunity to notify persons who had requested notice.
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P2d 495 (1993), the court stated,

"We do not agree [with LUBA] that the failure to
comply with ORS 197.610(1) and ORS 197.615(1), if
conpliance was required is only a procedural
error. * * * ORS 197.610 et seq contain procedures
for assuring that amendnents to acknow edged | oca

land use legislation and enactnents of new
legislation comply with the statew de planning
goals. That is a substantive matter." (Enphasi s
added.)

Because the failure of the city to conmply with ORS
197.610(1) is substantive error, it requires remand. Thi s
subassi gnment of error is sustained.

C. Notice to County

I ntervenors do not respond to Citizens' contention the
city violated SCZO 26.7(B) by failing to give Jackson County
45 days' notice of the final hearing for the amendnents
However, the county was a co-decision maker throughout the
pr oceedi ngs. It is a respondent in this appeal and has not
chosen to cross-appeal the city's decision. Under the
circunstances, failure to give the county notice of the
final hearing for the amendnents was neither a substantive
error nor a procedural error that violated the substanti al
rights of Citizens.

Thi s subassignment of error is denied.

D. Notice to DLCD/ LCDC of Adoption of Amendnents

The record shows that a copy of the city's decision was
served on the director and a field representative of DLCD on
Cct ober 23, 1995. Record 13, 28. Therefore, we reject
Citizens' contention the city violated ORS 197.615(1) in
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failing to give DLCD proper notice of the anendnents
foll ow ng adopti on.

Thi s subassi gnnent of error is denied.

The first assignnent of error is sustained, in part.

NI NTH ASSI GNMENT OF ERROR ( Cl Tl ZENS)

Citizens note that neither the city nor the county
zoning ordinances permt an applicant to initiate a
| egi sl ative anmendnent. 24 They argue that Dbecause the
amendnents to the county's zoning map and the city's
conprehensive plan text are legislative, these anmendnents
were illegally initiated, and a remand is required for new
proceedi ngs. We concl uded above that the amendnent to the
county's zoning map was incidental to the quasi-judicial
process resulting in approval of the UGB anmendnment.

Per haps because it can't be done, none of the parties
identifies where in the record it is explained precisely

when or how the anendnents to the text of the city's

245CZ0 26. 2 provi des:
"I NI TI ATI ON OF ACTI ON

"A. A ‘'legislative' amendnent to the text of t he
conprehensive Plan or a land use regulation nmay be
initiated by the City Council or the Planning Comm ssion

"B. A ‘'quasi-judicial' amendnent to the Conprehensive Plan
Map or Zoning Map, as it affects a specific property or
area, may be initiated by the Planning Conmm ssion, City
Council, or by a property owner or his authorized agent."
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conprehensive plan were initiated.?25 However, SCZO 26.2
does not describe a particular procedure that nust be
followed by the city council or city planning conm ssion,
and the failure to follow a formal procedure does not
viol ate these provisions of the city code.

The ninth assignnment of error is denied.
THI RD ASSI GNMENT OF ERROR ( Cl Tl ZENS)

Citizens contend, and intervenors concede, the city and

county violated ORS 197.763(4)(b) (1993 Edition), which

provi des:
"Any staff report used at the hearing shall be
available at Ileast seven days prior to the
heari ng. If additional docunents or evidence is
[sic] provided in support of the application, any
party shall be entitled to a continuance of the
heari ng. Such a continuance shall not be subject

to the limtations of ORS 215.428 or 227.178."26
(Enphasi s added.)

This procedural violation occurred when, on March 2, 1994,
nore than one week after the record was closed, intervenors
subm tted new evidence in support of their application to
the joint planning comm ssions, and Citizens requested a

continuance that was not granted. Record 1338, 1408, 1489-

25The text anendments were not expressly initiated by intervenors
application.

260RS 197.763(4)(b) was amended in 1995 to state that "[i]f additiona
docunents or evidence are provided by any party, the local governnent nmay
allow a continuance or |eave the record open to allow the parties a
reasonabl e opportunity to respond." However, former ORS 197.763(4)(b) was
in effect at the tine of the county hearings.
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1500.
Because the parties agree a procedural violation
occurred, the question we nust answer is whether Citizens'

substantial rights were prejudiced. Citizens argue:

"This new evidence was used to justify changes in
the city's population projections and to attenpt
to denonstrate need for nmore land for housing
within the UGB. This procedural error prejudiced
[Citizens] because It pr ecl uded them from
responding to the new evidence. * * * Had a
conti nuance been granted and |[Citizens been]
allowed to respond to [intervenors'] new evidence,
the Planning Conmm ssions may have altered their
recommendation to the City Council and Board of
Comm ssioners. In turn, the City Council/Board of
Conmm ssi oners decisions my have been nodified.”
Citizens' Petition for Review 25.

I ntervenors answer that because Citizens submtted a
detailed rebuttal during the year-long interim between the
date of the planning conmm ssions' Recommendati on for
Approval and the city council/county board proceedings, and
because the planning comm ssions made only recommendati ons
to the governing bodies, whi ch considered additional
evidence and testinony as part of a de novo review of the
applications, Citizens have not denonstrated the procedura
violation prejudiced their substantial rights.

We agree with intervenors. The third assignnment of
error i s denied.

FOURTH ASSI GNMENT OF ERROR ( CI TI ZENS)

A. | nt roducti on

Goal 14 lists seven factors wupon which decisions
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concerning the establishnent and change of urban growth
boundari es nmust be based.?” Goal 14, factors 1 and 2, the

so-called "need factors,"” overl ap. Benj Fran Devel opment v.

Metro Service Dist., 95 Or App 22, 27, 767 P2d 467 (1989).

The failure to establish need successfully on the basis of
one factor or one criterion mentioned in one factor does not
preclude the establishnent of need based on other factors or
criteria. The need factors in Goal 14 will be satisfied if,
on the basis of a livability analysis that considers the
need factors and is supported by substantial evidence, the
city and county determ ne that the proposed use is needed.

1000 Friends of Oregon v. Metro Service Dist., 18 O LUBA

311, 319 (1989) (Metro Service Dist.).

27The seven factors are:

"(1) Denonstrated need to accommbdate |ong-range urban
popul ation growh requirenents consistent wth LCDC
goal s;

"(2) Need for housi ng, enpl oynment opportunities, and
livability;

"(3) Oderly and economic provision for public facilities and
servi ces;

"(4) Maximum efficiency of land uses within and on the fringe
of the existing urban areas,;

"(5) Environnmental, energy, economic and social consequences;
"(6) Retention of agricultural land as defined, with Class |
bei ng the highest priority for retention and Class VI the

| owest priority; and,

"(7) Conpatibility of the proposed urban uses wth nearby
agricultural activities."
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Citizens contend the city and county "violated and
m sconstrued the applicable law, failed to mke adequate
findings and made a decision not supported by substanti al
evi dence" in determning the UGB anmendnent satisfies Goal 14
factors 1 and 2. Citizens' Petition for Review 25.

B. Goal 14, Factor 1

Goal 14, factor 1 is "Denonstrated need to accommmpdate
| ong-range urban population growth requirenments consistent
with LCDC goals.” Citizens contend the city's and county's
findi ngs are i nadequate because they do not address specific
issues raised by Citizens in connection with factor 1. We
understand Citizens to base this ~contention on the
established principle that when a relevant issue is raised
in the |ocal proceedings, the decision maker nust address

the issue inits findings. City of Wod Village v. Portl and

Metro Area LGBC, 48 O App 79, 97, 616 P2d 528 (1980);

Norvell v. Portland Metro Area LGBC, 43 Or App 849, 853, 604

P2d 896 (1979); Eckis v. Linn County, 19 O LUBA 15, 29

(1990). Citizens also contend the findings are not
supported by substantial evidence in the whole record. 28
1. Fi ndi ngs

Citizens contested at the | ocal |evel the bases for the

28\\hether the nodification of the conprehensive plan projections is
| egi slative or quasi-judicial, the requirement for evidentiary support is
the sane. 1000 Friends of Oregon v. City of North Plains, 27 O LUBA 372,
377-78, aff'd 130 Or App 406 (1994) (North Pl ains).
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popul ati on projections which the city and county ultimately
adopted to justify an expansion of the UGB. In their brief
t hey repeat many of the argunents they nade below. They do
not challenge the adequacy of the findings by identifying
specific issues the findings do not address, but instead
di scuss reasons why the evidence does not support the
findings that were adopted. We therefore reject Citizens
contention that the findings with respect to Goal 14, factor
1 are inadequate because they do not address specific issues
rai sed by petitioners bel ow. 29
2. Substanti al Evidence

In making findings concerning the city's past and
projected population growth, the city and county planning
comm ssions relied upon the evidence and analysis of Curt
Weaver (Weaver), a "professional planning consultant,” who
testified that "his population estimate is based upon
anal ysis of the 1980 and 1990 federal census, Portland State
University's estimates, building permts issued, and the
Shady Cove Conprehensive Plan projections.” Record 1201.
Weaver also "presented evidence that sewer hook-ups, power
hook-ups and voter registration support his calcul ation of

1,880 persons. Exhibit No. 138, Page 520 of the Record

29Citizens may be contending that the city and county did not respond
adequately in the findings to the evidence they presented. W reject that
contenti on. A decision nmker is not required to denobnstrate in its
findings that it considered all of the evidence in the record. Angel v.
City of Portland, 22 Or LUBA 649, aff'd 113 O App 169 (1992).
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[ Record 1490-1500]." Id.
The Recomendation for Approval explains that Citizens

and ot her opponents

"submtted population estimtes prepared by the
Center for Population Research and Census at
Portland State University * * * Portland State
estimates that the population of Shady Cove has
increased by 3.83% over the last eight years.
Portland State estimtes that 1,555 persons
currently reside in Shady Cove. The basis for the
Port | and State Uni versity estinmates S not
included in the record.

"Furthernore, the opponents [sic] submtted and
relied upon a table of estimated popul ati on growth
for the past four years calculated by Applicant. *
* * The information in this table was based on the
i ssuance of new building permts in Shady Cove for
t he past four years. Applicant used a 'persons
per household' factor of 2.2. This figure is a
conservative estimte given that a factor of 2.4
was used in the Conprehensive Plan. By these
cal cul ati ons, the population of Shady Cove has
increased by 73 persons in 1990, 141 persons in
1991, 150 persons in 1992, and 176 persons in
1993.

"Portland State estimates a population growth of
25 people in 1990, 25 in 1991, 80 in 1992, and 90
in 1993. Exhibit 92, Page 355 [Record 1663].
Because these figures for the past four years work
out to less than one person per new dwelling, the
Commi ssions find that the population figures
presented by M. Waver nore accurately reflect
popul ati on growth in Shady Cove than the estimtes
prepared by Portland State University.

"The Comm ssions find the information submtted by
opponents and prepared by applicants to be nore
persuasive." |d.

After the ~city and county planning comm ssions

Citizens submtted a study prepared by Richard
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Stevens (Stevens), a "professional |and use consultant,"” in
rebuttal. Intervenors then submtted an additional study
prepared by Jim Shields (Shields). The chal | enged deci sion
includes the following additional finding with respect to

popul ati on growt h:

"We have considered the critical analysis of the
j oi nt comm ssi ons' findi ngs upon popul ati on
gr owt h, including the analysis presented by
Ri chard Stevens as Exhibit No. 81 of the City
Counci| Record. [ Record 878-912] We note that
since the joint comm ssi ons' findings were
subm tted, Portland State has reported its
estimated population growth from 1993 to 1994 in

t he anount of 160 persons.[3ﬂ * * * This equates
to a nine to ten percent growth rate in the | ast
year, depending upon which population figure is
relied upon as a base. We have also considered
the rebuttal argunment made by Jim Shields in his
menor andum at Page 583 of the City Council Record
[ Record 223-37], and have concluded that the
popul ati on projections presented by applicant are
nore realistic. W therefore adopt and ratify the
joint comm ssions' finding in Section 2.2(A)
[ Record 1200- 01] and adopt t he popul ati on
projections at pages 76-77 of the Planning
Comm ssi on Record [Record 2127]." Record 123.

As a review body, LUBA is authorized to reverse or
remand the challenged decision if it is "not supported by
substanti al evi dence in t he whol e record.”
ORS 197.835(9)(a) (0. Subst anti al evidence exists to

support a finding of fact when the record, viewed as a

30, The PSU estimate for July 1, 1993 is 1,555 persons, and is found in
a letter fromEdward Schafer, Director of the Popul ati on Research Center at
PSU. Record 1587. The PSU estimate for July 1, 1994 is 1,715 persons and
is found in a letter from Howard W neburg, Ph.D., Estinmates Program Manager
of the Popul ati on Research Center at PSU.  Record 490, 1587.
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whole, wuld permt a reasonable person to nake that

finding. Dodd v. Hood River County, 317 O 172, 179, 855

P2d 608 (1993). In reviewing the evidence, we nmay not
substitute our judgnent for that of the |local decision
maker . Rat her, we nust consider and weigh all the evidence

in the record to which we are directed. Younger v. City of

Portland, 305 O 346, 358-60, 752 P2d 262 (1988); 1000
Fri ends of Oregon v. Marion County, 116 Or App 584, 588, 842

P2d 441 (1992). Where the evidence is conflicting, if a
reasonabl e person could reach the decision the county made,
in view of all the evidence in the record, we will defer to
the county's choice between conflicting evidence. Mazeski

v. Wasco County, 28 Or LUBA 178, 184 (1994), aff'd 133 O

App 258, 890 P2d 455 (1995).

As the Court of Appeals observed, "[t]he |ine between
rewei ghing evidence and determ ning substantiality in the
light of supporting and countervailing evidence is either
razor thin or invisible to tribunals that nust |ocate it."

1000 Friends of Oregon v. Marion County, 116 Or App at 588

That task is particularly difficult when the record is as
volum nous as it is in this case.3!

We begin by noting that, as Citizens point out, ORS

31The record has nobre than 2,000 pages. W [imt our review to those
docunents either cited by the parties in their briefs or specified in the
pl anni ng conmnmi ssions' and governing bodies' findings. Eckis v. Linn

County, 110 Or App 309, 313, 821 P2d 1127 (1991) (LUBA is not required to
search the record Ilooking for wevidence wth which the parties are
presumably already famliar)
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190.510 to 190.610 del egate state census responsibilities to
the State Board of Higher Education (State Board).32 The
State Board in turn has del egated these responsibilities to
the Center for Population Research and Census (CPRC),
established in 1965 at Portland State University (PSU)
OAR 577-50-005.

ORS 190.520 requires the State Board (i.e., CPRC) to
estimate annually the popul ation as of July of each city and
county in the state and by Decenber 15 to prepare a
certificate of population showng that estinmate. | f
requested, any city nust "furnish such avail able information

as may be required by the [State Board] in securing accurate

data and i nformati on upon which to base its estimtes.” ORS
190. 590. Each city may on its own initiative supply
additional data, including housing data, group quarters

data, annexation data, and utility data, that can be used to

eval uate the popul ation estimate. OAR 577-50-020(4) .33 |f

32Al t hough these census responsibilities include counties as well as
cities, our discussionis linted to cities.

330AR 577-50-020(4) provides:
"(a) Housing Data:

"(A) Since incorporated cities provide the CPRC with
annual building and denolition data by type of
unit, these annual data may be reviewed by the city
and by the CPRC If the city has originally
submitted incorrect building and denolition data,
it rmust resubmit all building and denpolition data
broken down by nonth from the date of its |ast
of ficial census (either Federal or CPRC). The CPRC
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" (b)

"(c)

" (d)

will then reevaluate the city's estimte and
deternmine if an adjustnent is to be nade;

"(B) Mobile hone inventories my be reexanm ned and
resubmtted for the estimate year in question if
errors are found in city submtted data. The CPRC
will reevaluate the <city's estimate based on
corrected nobile home input as of March 31 of the
estimate year in question.

Group Quarters Data: If a city has originally subnitted

incorrect data on group quarters population, it may
resubmt a detailed sunmary of all group quarters
facilities within the incorporated linmts of the city,

and their respective populations as of March 31 of the
estimate year in question;

Annexation Data: Since cities provide annexation data to
the CPRC on a quarterly basis, these data may be revi ewed
by the city and the CPRC If city-subnitted annexation
data are inconplete, the city nay subnmit annexation
guestionnaires for each omtted annexation and schedul es
for each housing unit involved in each annexation. | f
there are more than 125 housing units in any single
annexation, the CPRC nmust conduct the census of the
annexation area at the city's expense. This additiona
popul ation data will be used to reevaluate the city's
estimat e;

Uility Data: If a city chooses to supplenent housing
data with utility data, the following criteria apply:

"(A) The utility boundaries nust be entirely conparable
to the corporate limts of the city;

"(B) The coverage of the population by the utility nust
be evaluated against the |ast decennial census
househol d count, i.e., the nunber of housing units
serviced by the wutility in the last decennia
census year should be in general agreenment with the
nunber of occupied housing units enunerated in the
| ast decenni al census year

"(C) Master neters must be accounted for. One neter in
use for an entire building msrepresents the nunber
of residential units' in addition, conversions from
master neters to individual nmeters must be checked;

"(D) Care nust be taken not to count vacant rental units
that do not di sconnect power between occupants."
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officially requested, the State Board wll conduct at a
city's expense, an actual count of the population of a
particular area and prepare a certificate of population
based upon such a count. Under ORS 190.530, a city my
petition for reconsideration.

The popul ation shown in the certificate of population
becones the "official population" of the city, and is "the
official and exclusive basis for determning per capita
allocation and paynent of funds to such city * * =*_*"
ORS 190.540(2). The U.S. Bureau of Census recogni zes CPRC
conduct ed censuses and surveys and accepts CPRC figures for
federal revenue sharing estimates. OAR 577-50-020(5).

The official CPRC popul ation figures for the city as of
July 1 of each year are 1,190 in 1985, 1,195 in 1986, 1,235
in 1987, 1,305 in 1988, 1,335 in 1989, 1,360 in 1990, 1, 385
in 1991, 1,465 in 1992, 1,555 in 1993 and 1,715 in 1994.
Record 490, 1587-88. The U.S. Census Bureau figure for the
city's population as of April 1, 1990 is 1,351, which is
consistent with the CPRC figure of 1,360 as of July 1, 1990.
Record 1588. Using Weaver's nethod of calculating |ow,
medium and high growh projections based on the city's
popul ation growth during specified periods, the figures
becone 2.72 percent (based on the city's population growth
from 1980 to 1993), 3.44 percent (based on the city's
popul ati on growth from 1985 to 1993), and 6.0 percent (based
on the city's population growth from 1989 to 1993).
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The challenged decision relies on the population
figures and analysis in the Waver and Shields studies.
Weaver's population figures as of an unspecified date in
each year are 1,190 in 1985, 1,195 in 1986, 1,235 in 1987,
1,305 in 1988, 1,335 in 1989, 1,415 in 1990, 1,555 in 1991,
1,705 in 1992, 1,880 in 1993. Record 2126. Thus Weaver's
figures are identical to the CPRC figures through 1989,
after which Weaver's figures increase nmuch nore rapidly: by
6.0 percent between 1989 and 1990, 9.9 percent between 1990
and 1991, 9.6 percent between 1991 and 1992 and 10.3 percent
bet ween 1992 and 1993. 1d. Weaver's | ow, nmedium and high
growt h projections are based on, respectively, his figures
for the city's population growth from 1980 to 1993 (4.3
percent); the city's population growth from 1985 to 1993
(6.0 percent); and the city's population growth from 1989 to
1993 (7.7 percent).34 1d.

Citizens contend the findings adopting Weaver's
popul ation figures and population projections are not
supported by substantial evidence both because Waver has no
established qualifications to estinmate present and future
ur ban popul ations and because his nethods and assunptions

were not shown to be consistent with standard practices

34The growth projections in the city's conprehensive plan at Table B-2,
prior to anmendnment, are 1.2 percent (low), 3.0 percent (nmedium and 4.6
percent (high).
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enpl oyed by popul ation forecasting experts.3> W agree with
Citizens that testinmony from a witness who is not shown to
be qualified by education or experience to eval uate evidence
and draw conclusions concerning a highly technical and
conpl ex subject rai ses substanti al evi dence concerns,
particularly when it is contradicted by evidence such as the
of ficial population estimtes prepared by CPRC and letters
from CPRC experts. See Record 480, 990. The CPRC esti mates
are rendered nore credible by the opportunity provided to
the city to challenge them and the incentive (higher tax
distributions) for the city to do so. However, the U.S.
Census Bureau and the CPRC figures are presumably not
infallible. If the figures used and the analysis found in
the Weaver and Shields studies would permt a reasonable
person to make the challenged findings in light of the U. S
Census Bureau and the CPRC figures, we nust find the
di sput ed popul ation projections are supported by substanti al
evi dence in the whole record.

The Weaver population study states the population
estimates found in the city's 1985 conprehensive plan and
then states "actual" populations which are substantially
hi gher . Record 2105. It then Ilists four "planning

assunptions” which are not supported by any evidence, but

35Citizens do not question the qualifications of Shields, who prepared
his study for Southern Oregon Planning Services. I ntervenors do not
provi de evi dence of the qualifications of either Waver or Shields.
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which, if true, would support the conclusion that "the
city's population is growng nore quickly than anticipated
in 1985." Record 2106. A table containing population
estimates and projections follows, apparently based in part
on the planning assunptions. The study then concl udes that
the city "for the past 8 years has experienced a 6% average
increase in population.” Record 2106. Relevant attachnents
to the study include (1) a table entitled "Population
Gowt h," portions of which are quoted above; (2) a table
entitled "Population Projection,” which projects popul ation
increases from 1993 based on Waver's |ow, nmedium and high
gromh rates and which contains calculations of houses
required for the projected increased popul ation, based on
2.2 persons per house; and (3) a table showing city building
permts issued in the years from 1989 to 1993. Record 2126-
27, 2130. The table shows that in 1989 there were 18 stick
built house permts issued; in 1990 there were 20 stick
built house permts and 13 nobile honme permts issued; in
1991 there were 21 stick built house permts and 43 nobile
honme permts issued; in 1992 there were 13 stick built house
permts and 55 nobile hone permts issued; and in 1993 there
were 20 stick built house permts and 60 nobile hone permts
i ssued. Record 2130. Mul tiplying the nunber of permts in
each year by 2.2 persons, the table shows 73 new persons in
1990, 141 new persons in 1991, 150 new persons in 1992 and

(estimated) 176 new persons in 1993. These figures are
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enployed in the population growth table found at Record
2126.

I n addition to the perm t I nf ormati on, Weaver
considered utility data in the form of (1) an increased
nunber of accounts billed for use of the city sewer systemn
and (2) Pacific Power accounts. The utility data shows a 29
percent increase in accounts from 480 in 1990 to 620 in
1993. Sone of these accounts -- those for nobile hone parks
-- represent nultiple connections to the sewer system By
multiplying the 1990 population figure of 1,415 and
obtaining 1,825 and then adding the popul ation (85 persons)
represented by the nultiple connections, Waver obtains a
popul ation figure of 1,910 persons for 1993, which is
consistent with his estimate of 1,880 persons. Record 1497.

In 1993, Pacific Power had 843 residential accounts
within the city limts. Mul tiplying that nunber by 2.2
persons per account, Weaver obtains a 1993 popul ation figure
of 1,855. Id.

Finally, Waver contacted a Jackson County clerk

"to determne if there was [a] correlation between
the nunber of registered voters in [a] precinct
and the population of the sane. She i ndicated
that a factor of 1.7 times the nunber of
regi stered voters gives a very close approximtion
of the population. As of 1/31/94 there were 1,110
regi stered voters in Shady Cove. This equates to
1,887 population using the 1.7 factor." Record
1497.

The Shields study notes that Goal 14, factor 1 focuses

on a denonstrated need "to acconmpdate |ong-range urban
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popul ati on growth requirenents,” rather than on evidence of
past populations. It explains that the 1980 U.S. Census and
the CPRC estimates for 1981 to 1990 provided "a historica
base from which to start."” Record 223. It describes the

basis for the CPRC esti mates:

"These "estimates’ are conpi | ed from City
Popul ation Questionnaires (see attached Shady Cove
1992 questionnaire) and are based on statistics

conpiled from April 1 of the previous year to
March 31 of the current year. The followng is
fromthe instructions on the questionnaire. 'This
report will advise the Center of the changes in

the total nunber of housing units in your city
(annexed wunits are added in from the Center's
records). These figures will be used to produce
t he annual estimte of the city's popul ation which
is used by the State of Oregon to distribute

certain state revenue.' The information on the
permt comes alnobst exclusively from the city's
building permt |og. It is from these sane

questionnaires and the city's building permt |og
that the applicantl'ls popul ation projections were

devel oped. The 1990 population figure of 1415
used by the applicant was the [CPRC] July 1, 1990
‘estimate’ ook (Bold in original.)

Record 223a. 36

The Shields study also contains a table which shows the
city's population growth since 1990 calculated in four
di fferent ways. 37 Record 225. Dependi ng on the approach
taken, the average annual increase in those four years

ranges between 5.9 percent (if the CPRC figures are used)

36This page of the record is not numnbered. It follows Record 223 and
precedes Record 224.

37Al though the figures in colum 2 are wong, the growth rate of 5.9
percent is the sane when the correct figures are used.
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and 7.7 percent (if the U S. Census Bureau figure for 1990
is used and the Shields "housing permt" figures are used
t hereafter).

We agree with the Shields study that the question posed
by Goal 14, factor 1 is not necessarily what the city
popul ati on has been in the past, but what it will be in the
future. However, both Citizens and intervenors, as well as
the city and county decision nmakers, focus exclusively on
hi storical data of various kinds to justify their popul ati on
projections. Therefore, we do the sane.

By the time the challenged decision was mde, the
record did contain sonme information about how the CPRC
estimates popul ation. As the Shields study explains, the
estimtes are based, at least in part, on a consideration of
the sanme data that provided the primary basis for the
Weaver/ Shi el ds esti nmates: new construction as represented
by building permts. In its annual questionnaire, the CPRC
requests additional data the Waver/ Shi el ds esti mates do not

consi der . 38 A December 27, 1994 letter from the CPRC

38The CPRC questionnaire requests information concerning added single
units, subtracted single wunits, added nmultiple wunits and subtracted
multiple units. 1t explains:

"TYPES OF HOUSI NG UNI TS i nclude new construction as represented
by building pernmits, housing units noved into the city,
conversions from non-residential use, conversions from another
type of housing (e.g., a single unit converted to a duplex is
TWO added nultiple units and one subtracted single unit).

"TYPES OF SUBTRACTED UNI TS include denolitions, conversions to
non-residential use, condemmations, abandonnments, destruction
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esti mat es program manager expl ai ns:

"The 1994 population estimte considers the
housing starts in Shady Cove from 1990-1994.
Furt her, t he 1994 popul ati on estimte i's
consistent with the current nunber of housing
units in Shady Cove as reported to nme by the city
recorder in August, 1994." Record 894.

The Weaver study purports to be based on "anal ysis of
the 1980 and 1990 federal census, [the CPRC] estimtes,
building permts issued, and the Shady Cove Conprehensive
Plan projections.” Record 1201. However, the study
includes no analysis of the 1980 and 1990 federal census;
the CPRC estimates are accepted until 1989 and then rejected
wi t hout an explanation of why they could be believed unti
1989 and not thereafter; the CPRC considers the sanme
buil ding permts data as Waver; and the conprehensive plan
projections are based on the 1980 census rather than on nore
recent data.

Weaver's collection of wutility information gpears to
be an effort to enulate what the CPRC would do if it had
utility information, but there is no denonstration that
Weaver enployed the safeguards used by CPRC, which are
described in OAR 577-50-020(c). The sewer hookup

informati on makes no distinction between residential and

by fire or other non-intentional destruction, housing units
nmoved out of the city and conversions to other types of
housi ng." Record 228.

I nformati on concerning nobile homes and group quarters facilities (where
unrel ated persons reside) is requested separately.
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ot her accounts. The resident-to-voter ratio of 1.7 is not
based on an authoritative source. See Record 875. Finally,
the multiplier of 2.2 persons per household is ultimtely
abandoned i n the Shields anal ysis.

The Shields aalysis also relies on building permts
issued from 1991 to 1994 and on Weaver's utility data. As
Citizens point out, no consideration is given to the strong
possibility that some building permts did not result in
actual construction, that denolition may have offset new
construction, or that sone construction was not immediately
occupi ed.

The finding in the supplenental findings of the city
and county governing bodies that the CPRC estimte of
popul ation growth from 1993 to 1994 "equates to a nine to
ten percent growth rate in the last year, depending upon
whi ch population figure is relied upon as a base," Record
123, highlights the nethodol ogical confusion that pervades
t he population analysis of intervenors' consultants, who
have no denonstrated expertise, and nmakes its way into the
chal | enged deci sion. 39 The consultants’ unquesti oni ng
reliance on the CPRC population figures from 1980 to 1989
i ndicates they consider the figures authoritative. Then,

w t hout any expl anation of why the data used or the nethods

39The finding itself does not explain the significance of a "nine to ten
percent growh rate" in one year. If the CPRC figures from 1990 to 1994
are used, the growh rate is about six percent per year.
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t hat generated the CPRC figures are deficient, they abandon
the CPRC figures for the years after 1989 in favor of an
analysis that relies on inconplete data and changing and
unsupported assunptions.

Accepting the reasoning of the parties and the city and
county that past population growh fornms the best basis for
popul ati on projections based on need, we conclude the
evidence in the whole record would not permt a reasonable
person to adopt the population projections presented by
intervenors' consultants and relied upon in the chall enged
deci sion. This subassignnent of error is sustained.

C. Goal 14, Factor 2

Goal 14, factor 2 is "need for housing, enploynent
opportunities, and livability." Citizens challenge the
city/county decisions with respect to each of these needs.

1. Housi ng Need

Citizens first argue that to the extent the city's
findings as to housing need are based on erroneous
popul ati on projections, those findings are erroneous. We
agree.

Citizens next argue that the type of devel opnent
proposed does not neet the city's historic housing needs.
Citizens point out that between 1990 and 1993, the city
issued 74 stick-built honme building permts and 171 nobile
home building permts. Record 2130. Citizens cite various

statenents in the record that support the conclusion the
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proposed housing will not be ainmed at satisfying the needs
of the present popul ati on, but wll I nstead attract
weal t hi er people from outside the area. Record 1818, 1202,
2107.

| nt ervenors respond:

"[Citizens] argue that 70% of the building permts
issued in the l|ast several years in Shady Cove
have been for nobile hones. They extrapolate from
this fact that Shady Cove needs nore nobil e hones.
According to [Citizens'] logic, every Oregon city

wi | be locked into the same pattern of
devel opnent it has encountered in the past severa
years. Poor cities will have to remain poor and
rich cities will have to remain rich. Clearly,

this type of econom c apartheid was not intended
by LCDC in enacting Goal 14." Response Brief 25.

The chal | enged deci si on states:

"This proceeding is nerely an expansion of the UGB
and not a site plan approval. The only limtation
on the use of the subject 387 acre area, is that
it be used approximately one half for housing and
one half for an 18 hole golf course. Although the
applicant has stated that it intends to place nore
expensive homes in the area, the cost of the
housing to be provided is not an elenment of the

application nor i's it an el enment of t he
restrictions being placed on devel opnent of the
area by the Council. It remains to be seen what
type of housing wll be built in the area."40

Record 123-24.
VWile the city and county are correct that the proposal
calls first for an expansion of the UGB, it is inpossible to

determ ne housing need w thout considering whose needs are

40This finding is in the Recomendation for Approval. |t was adopted by
the decision of the governing bodies. Record 124.

Page 50



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

bei ng addressed. By relying on historical data concerning
the city's population to justify popul ation projections, the
city and county have confined their analysis to the housing
needs of the existing population. A developnent ained at a
di fferent population will not address these housing needs.
Assuming a devel opnent of $200,000 to $300,000 stick-built
houses surrounding a golf course with a hotel and restaurant
will not satisfy the historic demand for |ess expensive
housi ng, the question we nust answer is whether the UGB
shoul d be anended to accommpdate a type of devel opnent that
arguably will not occur without it.

This question is simlar to the one posed in BenjFran
Devel opment v. Metro Service Dist., 17 Or LUBA 30 (1988),

aff'd 95 O App 22 (1989), in which we concluded Metro could
find that a UGB anendnent adding |and was needed to allow a
particular type of industrial park, provided it first
denmonstrated the need for such land by (1) increasing
proj ected popul ations; (2) anmending the econom c, enploynent
and ot her assunptions applied to those popul ation figures in
originally justifying the UGB; or (3) doing both. Id. at
42.

W reject Citizens' contention that to justify a UGB
expansion on the basis of housing need, the city nust
denonstrate the need is for the sanme type of housing as has
been nost popular in the past. As the county board and city

council findings remark, a developnent which wll attract
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tourists and retirees is shown to be needed by various
exi sting Shady Cove  Conprehensive Pl an ( SCCP) pl an
provisions, including the assessnent of |ocal econonc
opportunities and two | and use policies. Record 124, SCCP

C7, F-12, F-13. 4

41The section discussing |ocal economc opportunities states:

"Anmong the potential ways to build upon Oregon's econonic base
identified by the Oregon Econonic Devel opnent Departnent, two
are particularly appropriate for consideration in Shady Cove
1) marketing package tours for different classes of tourists;

and 2) attracting retirenent conmunities. Travel and tourism
is already one of Oregon's |eading industries and Shady Cove is
well located to provide tourist services including retai

busi nesses of several types and overnight accommpdations.
These types of businesses are therefore given primry enphasis
in the comunity's econonic devel opnent plans and strategies.
A secondary enphasis is the provision of goods and services to
| ocal people.

"The strength of the Shady Cove area is its ability to attract
tourists and retirees. * * *

"Reliance on the tourist trade results, however, in a depressed
| ocal econony during the off-season. Therefore, the city
should work over the long term for a balance of tourist and
non-touri st businesses. The grow ng nunmber of retired persons
could help to provide sone stability by bringing noney into the
comunity year-round. * * *" SCCP C-7

Land Use Policy 4 states:

"Planned Unit Developnents shall be allowed in all zones,
except the public uses district, in order to encourage better
use of large and wunique sites through density transfer
clustering of wutilities and retention of open space.” SCCP
F-12.

Land Use Policy 12 states:

“I'n order to encourage the devel opnent of commer ci al
enterprises oriented to tourists at the npbst appropriate
| ocations, the site plan review approval of commercial uses on
parcels fronting on the Rogue River shall include a finding
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However, if the city wishes to recognize a housi ng need
for a different population, it nust anmend its population
projections to recognize both the natural growth of the
present population and the addition of a new population
group. Furthernmore, as discussed below, the city nust
describe the project that is intended to attract the new
popul ation group wth enough specificity that it is
reasonably clear the UGB anmendnent wll acconplish the
desired objective.

2. Livability

Citizens contend the findings regarding livability are
i nadequate because they neither identify a significant
livability problem or problems nor evaluate the probable
positive and negative livability inpacts that may occur if

the UE is anmended. See Metro Service Dist., 18 Or LUBA at

320. The only finding that expressly addresses livability
st ates:

"The Commissions find that this project wll

that either: A) the proposed use will be or wll pronote
commerce with the [traveling] public; or B) the proposed use
will not interfere with nor preenpt said conmerce on that or
adj acent parcels." SCCP F-13.

The decision does not mention Population Policy 2, which also may be
rel evant:

"To strive for a balance of population characteristics,
i ncluding age and econonmic |evels. The objective of this
policy is to establish a comunity with opportunities for all
residents, regardless of age, racial/ethnic background, or
econom ¢ status. Efforts should be made to attract nore
famlies as well as providing for the needs of the elderly and
retired population." (Enphasis added.) SCCP B-6.
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create an attractive golf course and restaurant
with river views which is open to the public. It
will give the residents of Shady Cove new and
addi tional access to the Rogue River and provide
new recreation and entertai nnment opportunities and
an increased custoner base for Shady Cove
busi nesses.” Record 1203.

While this finding describes certain anticipated positive
impacts, it does not identify an existing significant
livability problem justifying a U3 expansion, and it does
not eval uate potential negative inpacts. As we pointed out

in Metro Service Dist.,

"once the issue of potential negative livability
i nmpacts due to the proposed UGB anendnent s
raised, |[the decision nmneker] 1is obligated to
consi der whet her any probable negative livability
i npacts are such that the expected net livability
gain does not support a finding of Goal 14
"need.'" 18 Or LUBA at 320 n8.

I ntervenors contend the necessary livability findings
are made elsewhere in the challenged decision. To the
extent intervenors specify such findings, we do not find
them an adequate substitute for a livability analysis under
Goal 14, factors 1 and 2.

3. Pl anni ng Desi gnati ons, Housing Density and
Type, and Needed Public Facilities and
Servi ces.

Citizens observe that the decision to expand the UGB is
based on the desire to inprove the housing mix in the city,
and conplain that the decision does not require the
devel opnent occur in a way that wll provide the desired

housi ng m Xx. In a statenment quoted in context above,
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Citizens point out the chall enged decisions expressly note,
"It remains to be seen what type of housing will be built in
the area." Record 124. Finally, Citizens contend that
w t hout clearer direction about the planning designations
and zoning districts that can ultimtely be applied to the
subject property, the city's ability to provide public
facilities and services to the property is uncertain.

| ntervenors respond that Citizens' contention

"belies a lack of wunderstanding of real world
econom cs. Housing need translates to housing
demand. Any rational devel oper wil| create
devel opnent for which there is a market and w |
develop to the maximum intensity allowed."
Response Brief 28.

Intervenors also remark that the city will eventually have
site plan review over the PUD design, and while "the
intensity of devel opnent is not a condition of the approval,

a clear expectation has been created by Applicants and the

City as to the general type of developnment that wll be
created.” Id.
Nei t her "real wor | d econom cs" nor "cl ear

expectation[s]" are sufficient to ensure that if the UGB
amendnent is granted, the type of housing being proposed to

justify it will actually be built. See DLCD v. City of St.

Hel ens, 29 Or LUBA 485, 498, aff'd 138 O App 322 (1995)
(UGB anmendnent to accommodate a Wal-Mart store nust be

conditioned on construction of the store); 1000 Friends of

Oregon v. City of North Plains, 27 O LUBA 372, 383-84,
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aff'd 130 Or App 406 (1994) (North Pl ains). We agree with

Citizens that the UGB expansion nust be conditioned on
zoni ng and devel oping the subject property to achieve the
result that the city deens necessary to provide the needed
housi ng, recreation and popul ati on m x. 42

The fourth assignnent of error is sustained.
FI FTH ASSI GNMENT OF ERROR ( Cl TI ZENS)

Citizens contend the <challenged decision errs in
determ ning the UGB anendnent satisfies Goal 14, factors 3-
7.

A. Goal 14, Factor 3

This factor requires that expansion of the UGB be based
on consideration of "[o]rderly and econom c provision of
public facilities and services[.]" In other words, there
must be adequate plans in place or at |east an adequate
factual basis to dempnstrate that water and sewer service
can reasonably be provided to the UGB expansion area over
the planning period, wthout |I|eaving the area already
included within the UGB wth inadequate facilities and

servi ces. North Plains, 27 O LUBA at 389-90; City of

LaGrande v. Union County, 25 Or LUBA 52, 60 (1993). The

Recomendation for Approval finds the "nmedium projected

popul ati on” for the year 2010, which is when the decision

42pDL.CD provi ded suggestions in its January 24, 1994 letter to the county
as to how this might be acconplished. Record 1850-51
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assunmes the proposed developnent will be conplete, wll be
4,949 persons. Record 1202.

The second condition of the decision addresses water,
sewer and transportation issues. It provides that the
contract of annexation between the city and county shall
require a denonstration at a public hearing prior to or
pursuant to site plan approval that "sufficient water and
sewage disposal capacity will be in place for any new
construction prior to the inception of construction” and
that "the Transportation System for the area has been
amended to provide adequate street capacity for the P.UD."
Record 128. Citizens mai ntain that t he required
denonstrati on cannot be deferred to the date of site plan
approval . They argue that either (1) a determ nation that
all standards requiring discretion in their application are
satisfied must be nade prior to the anendment of the UGB
itself; or (2) the UGB anmendnent nmust be conditioned on
maki ng the necessary determ nation at a tine subsequent when
the statutory notice and public hearing requirenents are

observed. See Rhyne v. Miltnomah County, 23 O LUBA 442

447-48 (1992). We agree with Citizens. To defer nmaking a
necessary discretionary determ nation beyond the date that
the UGB anmendnent becones final creates a possibility the
UGB wi Il be anmended before Goal 14 is satisfied.

This possibility is not elimnated by the requirenent

in the second condition of approval that the contract of
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annexation require specific denonstrations be nade at a duly
noticed public hearing prior to site plan approval. As the
second condition is stated, the UGB wll have been anended
even if site plan approval is not granted.
1. Sewer Capacity

I ntervenors contend the necessary showi ng has already
been made with respect to sewer capacity. Intervenors focus
on a consultant's statenent which is based on the SCCP.
Record 125, 2075, SCCP E-6. The SCCP, the consultant and
the challenged decision all find that "the plant site and
pi ping and equipnment are sized so that an additional
[ amount] can be added when the City approaches a popul ation
of 2,000 for a total design capacity of 4,500."43 Record
125, SCCP E-6. Citizens do not challenge that conclusion,
but they contend it pertains only to hydraulic capacity and
not solid waste capacity. They also argue the sewer system
is in urgent need of repairs, which affects its capacity
during wet nonths. Finally, they argue the challenged
deci si on does not take into account the out-of-town visitors
t he proposed golf course, hotel and restaurant would draw.

The issues of solid waste capacity and the need for
sewer repairs are relevant to a determnation that adequate

public facilities and services either exist or will exist.

43The briefs do not address the discrepancy between the design capacity
of 4,500 and the nedium projected population of 4,949 persons when the
proposed devel opnent is conplete.
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These issues were raised below Record 465-66, and shoul d

have been addressed in the findings. See Wod Vill age;

Norvel | ; Eckis. Citizens do not cite to a point in the

record where the issue of the inpacts of out-of-town
visitors on sewer capacity was raised, but since intervenors
do not contend the issue was waived, we consider it.

| ntervenors argue that the evidence in the record
denonstrates out-of-town visitors are unlikely to produce
enough sewage to overwhelm the system and urge us to so
find. Under ORS 197.835(11)(b) we may overl ook the absence
or inadequacy of findings if "the parties identify relevant

evidence in the record which clearly supports the decision

or a part of the decision.” The "clearly supports" standard
is considerably nmore demandi ng than the substantial evidence

st andar d. Waugh v. Coos County, 26 Or LUBA 300, 306-08

(1993). Because we nust remand in any event for additiona
findings on sewer capacity, we decline to evaluate the
evi dence on the inpacts of out-of-town visitors.
2. Transportation Facilities

Petitioners argue the only road access to the subject
property is inadequate to handle the thousands of additional
trips per day that the proposed devel opment will generate.
I ntervenors respond that transportation facilities are not
included in the term "public facilities,” as it is used in
Goal 14, factor 3.

We disagree wth intervenors. The i nplenmentation

Page 59



[ERN
O O©Ooo~NO O3] S w N ~

N N T e e o
O © 0w ~N o O A W N P

guidelines of Goal 14 include transportation facilities,
indicating transportation facilities are covered by Goal
14.44 Factor 3 is the only Goal 14 factor which appears to
address them Goal 11, which concerns "public facilities

and services," requires a public facilities plan that

"describes the water, sewer and transportation
facilities which are to support the Iland uses
desi gnat ed in t he appropriate acknow edged
conprehensive plan or plans within an urban growth
boundary <containing a population greater than
2,500." (Enmphasis added.)

The only indication that transportation facilities m ght not
be included under the rubric of public facilities is the
fact the inplenmentation guidelines address public facilities
and transportation facilities separately. Not wi t hst andi ng,
we conclude that "public facilities" in Goal 14, as in
Goal 11, include transportation facilities. However

because the transportation issues raised here are also
rai sed, but in greater detail, in Citizens' seventh

assi gnment of error, we discuss themthere.

44The first two inplementation guidelines provide

" 1. The type, location and phasing of public facilities and
services are factors which should be utilized to direct
ur ban expansi on.

"2. The type, design, phasing and location of major public
transportation facilities (i.e., all nodes: air, marine,
rail mass transit, highways, bicycle and pedestrian) and
i mprovenents thereto are factors which should be utilized
to support urban expansion into urbanizable areas and
restrict it fromrural areas."
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3. Services within the UGB
Citizens contend the chall enged decision |acks findings
to show that providing public facilities and services to the
subject property will not leave the city unable to provide
police, fire, wat er, storm sewer, sanitary sewer,
transportation or other essential nunicipal services to |and
already included within the UGB. We have discussed sewer
and transportation issues. The chall enged decision finds
there is an adequate water supply available to service both
the city and the projected developnent. Record 1203.
Citizens do not chall enge that finding.
Wth respect to police and fire service, the chall enged

deci sion finds the subject parcel is

"currently served by Jackson County Fire District
No. 4. Upon anmendnent of the UGB, these services
woul d be provided by the City of Shady Cove. Fire
hydrants will be installed by the devel oper as
part of the water system In addition, Rogue
Ri ver Estates will have trained security personne
as part of their permanent staff.” Record 1204.

I ntervenors respond to petitioner's challenge to the
findings by explaining "there is anple evidence in the
record that the expanded tax base"” wll permt adequately
funded police and fire departnents. Response Brief 35.
Intervenors do not cite to evidence in the record, however
and the finding itself does not identify supporting
evi dence.

Thi s subassi gnnent of error is sustained.
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B. Goal 14, Factor 4

A finding that a UGB will maxim ze "efficiency of |and
uses within and on the fringe of the existing urban areas"
must be predicated on findings that public facilities and
services can be extended to the subject property wthout

depriving the area already within the UG. City of LaG ande

v. Union County, 25 Or LUBA 52, 61 (1993). As noted above,

t he chal |l enged deci sion does not establish that such is the
case.

In addressing factor 4, the chall enged decision finds
only that because the proposed project will have its own
muni ci pal water system it can be built to a higher density
than the land within the city, and if the city chooses to
develop its own water system in conjunction wth the
project, it will be able to increase densities wthin the
city as well. Record 1204- 05. Citizens contend factor 4
requires the city to examne the conparative costs of
providing services to existing vacant |lands within the UGB
before it is amended to include additional conmercial,
residential and recreational |and for devel opnent. We
agree with Citizens that cost of services is an inportant
consideration in evaluating the efficiency of |and uses,
because neasuring costs is one way to neasure efficiency.
We also agree with Citizens that Goal 14, factor 4 requires
the city to encourage devel opnent within urban areas before

t he expansion of a UGB. See North Plains, 27 Or LUBA at 390
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( Goal 14, factor 4 requires the city to encourage
devel opnent within wurban areas before the conversion of
ur bani zabl e areas).

We agree with intervenors that the city may satisfy
Goal 14, factor 4 by carefully evaluating the availability
of land within the UGB before reaching a conclusion that

none will accommopdate the proposed devel opnent. See Turner

v. Washington County, 8 Or LUBA 234, 257 (1983). However,

t hat eval uation nust include consideration of (1) changing
pl anni ng designations within the existing UE to allow for
greater densities; (2) assenbling lots within the existing
UGB; and (3) reconfiguring the proposed use to maxim ze the

use of land within the existing UGB. See City of LaGrande

v. Union County, 25 Or LUBA at 64; BenjFran Devel opnent v.

Metro Service Dist., 17 Or LUBA at 49. The findings do not

show any such consi derati on.

Thi s subassi gnnent of error is sustained.

C. Goal 14, Factor 5

Citizens contend the analysis in the challenged
deci sion of the environnental, energy, econom c and soci al
(ESEE) consequences of the proposed UGB expansion is
i nadequat e because the analysis does not clearly identify
the type or anount of housing to be built.4 Citizens rely

on our opinion in Halvorson et al v. Lincoln County

45This issue is addressed further below under Tribes' first assignnent
of error.
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(Hal vorson), 14 Or LUBA 730, 738-39, aff'd 82 O App 302
(1986) . 46

| ntervenors respond that Halvorson requires no nore
t han consideration of the "level of developnment” |likely to
result from inclusion of the land within the UG and the
ESEE consequences of allowi ng that | evel of devel opnent. W
agree with intervenors the challenged decision adequately
descri bes the | evel of devel opnent that is projected. 4748

Thi s subassi gnnent of error is denied.

D. Goal 14, Factor 7

We address this factor under Citizens' sixth assignnment
of error.

The fifth assignment of error is sustained, in part.
SI XTH ASSI GNMENT OF ERROR ( ClI TI ZENS)

A Al ternative Sites

Goal 14 includes a requirenent that in approving an
amendnment to an acknow edged UGB, a |ocal governnment nust
follow the procedures and requirenents for a statew de

pl anni ng goal exception. Those procedures and requirenments

46Hal vor son addresses the establishment of a UGB under a "commitnment
determ nation." See City of Salemv. Fanilies for Responsible Governnent,
64 Or App 238, 668 P2d 395 (1983) rev'd on other grounds 298 O 574, on
remand 73 Or App 620 (1985). However, the "level of devel opnent” analysis
applies equally to a proposed expansi on of a UGB

47As noted under the fourth assignment of error, however, expansion of
the UGB nmust be conditioned on attaining that |evel of devel opment.

48\\¢ address above the consequences of not requiring that |evel of
devel opnent .
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are set out at ORS 197.732, Goal 2, Part Il, and OAR 660- 04-
000 through 660-04-035, and include a consideration of
alternative sites both inside and outside the UGB. Because
we conclude above the Goal 14 need factors have not been
satisfied, a consideration of alternative sites would be
meani ngl ess, and we do not review this subassignnent of

error. See Benj Fran Devel opnent v. Metro Service Dist., 17

Or LUBA at 48.

B. Conpatibility with Adjacent Land Uses

To satisfy ORS 197.732(1)(c)(D), Goal 2, Part 11(c)(4)
and OAR 660-04-020(2)(d), the proposed use nust be
conpatible with other adjacent uses or rendered so through
measures designed to reduce adverse inpacts. OAR 660- 04-
020(2) (d) expl ains:

"The exception shall describe how the proposed use
will be rendered conpatible with adjacent |and
uses. The exception shall denonstrate that the
proposed use is situated in such a manner as to be
conpati ble with surrounding natural resources and
resource managenent or production practices.
"Conpatible' is not intended as an absolute term
meaning no interference or adverse inpacts of any
type with adjacent uses.™

The chal | enged deci sion states:

"The subject property is adjacent to the current
urban growt h boundary and is fairly isolated from
surroundi ng properties by the Rogue River, Long

Branch Creek, and Rogue River Drive. The
applicant has expressed willingness to conply with
necessary set backs and ot her mtigation
requirenments.” Record 1200.

Citizens object that this finding is not adequate
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because it does not identify adjacent |and uses, natural
resources and resource nmanagenent or production practices;
and it does not explain what is meant by "setbacks and ot her
mtigation requirenments.” We agree with Citizens. The
findings nust explain what the adjacent uses, natural
resources, and managenent or production practices are, and
t hen explain why the proposed use is conpatible with them
| f setbacks and other mtigation requirenents are necessary,
t hese should be stated, and approval should be conditioned
upon conpli ance.

Thi s subassi gnnent of error is sustained.

The sixth assignnent of error is sustained, in part.
SEVENTH ASSI GNMENT OF ERROR ( ClI TI ZENS)

Citizens contend the challenged decision does not
conply with Goal 12 and the Goal 12 inplenmenting rule, OAR
chapter 660, division 12 (TPR). Transportation planning
under the TPR is divided into three parts: (1) preparation
of transportation system plans (TSPs); (2) transportation
project devel opnent; and (3) conprehensive plan and | and use
regul ati on amendnment s whi ch "significantly af f ect a
transportation facility." Citizens assign error to the
i mpl enrentation of OAR 660-12-060, the rule addressing
conprehensive plan and | and use regul ati on amendnments which
significantly affect a transportation facility.

OAR 660-12-060 provides, in relevant part:

"(1) Anendnents to functional plans, acknow edged
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conprehensi ve plans, and |and use regul ations
which significantly affect a transportation
facility shall assure that allowed |and uses
are consistent with the identified function,

capacity, and | evel of service of t he
facility. This shall be acconplished by
ei t her:

"x % *x * %

"(b) Anmendi ng t he TSP to provi de
transportation facilities adequate to
support t he pr oposed | and uses

consistent with the requirements of this
di vi sion; or

"(2) A plan or Jland wuse regulation anmendnent
significantly affects a transportation
facility if it:

"k X * * *

"(c) Allows types or levels of |and wuses
which would result in levels of travel
or access which are 1inconsistent wth
t he functi onal classification of a
transportation facility.

ot

The subject property is served by a single road, Rogue
Ri ver Drive. The Recommendation for Approval finds that it
appears |ikely Rogue River Drive will have to be inproved to
accommodate the proposed devel opnent. Record 1204. The
Recommendati on for Approval finds that the applicant has
pledged to pay its fair share of the <cost of any
i nprovenents and that there is a sufficient right-of-way to
wi den the street to accommodate the additional traffic. |1d.

The chal | enged deci si on states:
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"For the reasons stated in the joint conm ssions

findings [in the Recommendation for Approval], we
find that the City and County will reasonably be
able to nmeet the transportation needs of the city
together with the new developnent along Rogue
River Drive. We recognize that the County
Transportation System Plan will need to be anended
pursuant to OAR 660-12-060(1)](b)], in order to
service the proposed new use. We therefore
condition our approval herein on the requirenment
that the Contract of Annexation between the City
of Shady Cove, Jackson County and the applicant
contain a provision requiring anmendnent of the TSP
consistent with OAR 660-12-060 at or prior to site

pl an approval, and for Applicant to provide a
traffic inmpact and needs analysis in conjunction
therewith at its own cost." Record 17.

The condition is restated in the second condition of
approval .

Citizens argue the traffic analysis cannot be deferred
until after approval of the UGB anendnent. Citizens rely on

our opinion in North Plains, 27 O LUBA at 401, where we

concluded the city's findings were inconsistent with the
findings relied on to establish a need for the proposed UGB
amendment .

I ntervenors respond that the traffic analysis can be
deferred, as part of a nulti-step approval process. We
agree with intervenors that a nulti-step approval process is
possi bl e. However, as Citizens point out, the chall enged
decision would allow the UGB anmendnent to becone final
before conpliance with Goal 12 was assured.

The seventh assignnment of error is sustained.
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2 Citizens contend the challenged decision does not
3 conply with Goal 6, which provides, in relevant part:

4 "All waste and process discharges from future

5 devel opnent, when conbined with such discharges

6 from existing devel opnents shall not threaten to

7 violate, or violate applicable state or federal

8 envi ronnment al qual ity st atutes, rul es and

9 standards. * * *"

10 Citizens argue the decision does not identify the applicable
11 statutes and standards and it therefore cannot evaluate
12 whether the proposed uses can conply with them Intervenors
13 acknow edge the decision does not contain a Goal 6 analysis,
14 but maintain the analysis has properly been deferred to a
15 later step of a multi-step approval process.
16 We disagree, for the reason stated in the seventh
17 assignnent of error with respect to the city's TSP
18 The eighth assignment of error is sustained.
19 FIRST ASSI GNMENT OF ERROR ( TRI BES)
20 The <city's decision addresses the issue of |Indian
21 burial grounds and archaeol ogi cal remains as follows:
22 " FI NDI NG | ndi an buri al grounds and I ndian
23 ar chaeol ogi cal remains. Conflicting evidence was
24 presented regarding the presence of Indian burial
25 grounds and Indian archaeol ogi cal remai ns on
26 portions of t he subj ect property. An
27 ar chaeol ogi cal study conducted in 1973 indicated
28 that nost if not all of the burial remains were
29 moved from the site to Trail, Oregon. The oral
30 testinony of an eye wtness who stated that he
31 hi msel f dug up Indian burial remai ns  and
32 ar chaeol ogi cal remains while working on the
33 subj ect property, indicated that the presence of
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remains was limted to approximately 15 acres of
the 387 acre site.

"Conflicting testinobny was given regarding the
presence and | ocation of any Indian archaeol ogi cal
remai ns. Applicant has indicated that it wll be
necessary to conduct an archaeol ogi cal evaluation
of the property prior to any developnment being
done. OAR 660-16-000(5)(B) provides that it is
acceptable to delay the Goal 5 ESEE analysis of a
particular Goal 5 resource if information is not
adequate to identify wth particularity the
| ocation, quality and quantity of the resource
Site.

"Since the action of allowing an amendnent to the
Urban Growth Boundary does not in itself allow for

any development of the property, it would be
premature to require the process called for by
Goal 5. The nore appropriate time for such an
analysis wll be at the tinme of devel opnent
approval .

"We find that there is not adequate information at
this time to identify wth particularity the
| ocation quality and quantity of the resource
Site. We condition our approval herein on the
requir ement t hat the Contract of Annexati on
between the City of Shady Cove, Jackson County and
the applicant contain a provision requiring that
an ar chaeol ogi cal survey be perfor ned at
Applicant's expense, and a Goal 5 ESEE anal ysis of
any archaeol ogical remnins found be conducted at
or prior to site plan approval." Record 18.49

Tri bes contend the city's decision violates Goal

33 factor 5 and OAR 660-04-010(1)(c)(B).>50

14,

49The county's decision contains a section, not in the city's decision,

addressing JCLDO 280.110(J), which establishes a procedure intended

to

mnimze or mtigate damage to a significant archaeol ogical resource.
Record 126. The parties do not address JCLDO 280.110(J).

500AR 660- 04-010( 1) (c)(B) provides:
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A. Goal 14, Factor 5

2 The parties agree a Goal 5 ESEE analysis is not the
3 sane as a Goal 14, factor 5 ESEE analysis. As we expl ai ned
4 in Knapp v. City of Jacksonville, 20 O LUBA 189, 202
5 (1990):

6 "Both Goals 5 and 14 require considerati on of ESEE

7 consequences. Under Goal 14, the establishnent of

8 a UGB nust be based on consideration of the ESEE

9 consequences of designating |land for urban, rather

10 than rural, uses. Goal 5 protects resources both

11 i nsi de and out si de UGBs. It requires

12 determ nation of ESEE consequences of conflicts

13 bet ween urban uses and identified resources, and

14 resolution of those <conflicts in a way that

15 adequately protects urban Goal 5 resources.”

Page 71

"When a local governnent changes an established urban growth
boundary it shall follow the procedures and requirenents set
forth in Goal 2 'Land Use Planning', Part ||, Exceptions. An
established wurban growh boundary is one which has been
acknowl edged by the Conm ssion under ORS 197.251. Revi sed
findings and reasons in support of an anmendnent to an
established urban growth boundary shall denopnstrate conpliance
with the seven factors of Goal 14 and denonstrate that the
foll owi ng standards are net:

"(i) Reasons justify why the state policy enbodied in the
applicable goals should not apply (This factor can be
satisfied by conpliance with the seven factors of
Goal 14.);

"(ii) Areas which do not require a new exception cannot
reasonably acconmodate the use;

"(iii)The long-term environmental, economic, social and energy
consequences resulting fromthe use at the proposed sites
with nmeasures designed to reduce adverse inpacts are not
significantly nore adverse than would typically result
fromthe sanme proposal being located in areas requiring a
goal exception other than the proposed site; and

"(iv) The proposed uses are conpatible with other adjacent uses
or will be so rendered through neasures designed to
reduce adverse inpacts."
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See also ODOT v. City of Newport, 23 Or LUBA 408, 413 nb5.

Tribes maintain the city nust conplete a Goal 14,
factor 5 ESEE anal ysis before approval of the UGB anendnent,
because the presence of a major archaeol ogical site may nean
sonme or all of the subject property is not suitable or
avai l abl e for urban devel opnent in general or the proposed
PUD in particular. Tribes argue further that until the Goal
14, factor 5 ESEE analysis is conplete, OAR 660-04-
010(1)(c)(B)(i), which requires conpliance with all seven
Goal 14 factors, is not satisfied.

I ntervenors respond that a Goal 14, factor 5 ESEE
analysis need not consider the presence of a Goal b5
resource, and therefore, the delay of the Goal 5 ESEE
anal ysis, which intervenors contend is permtted by OAR 660-

16-000(5)(b), is "irrelevant" to Goal 14, factor 5.51

51The parties agree that to the extent any version of the Goal 5 Rule
applies to the proposed devel opnent, that version is stated in OAR chapter
660, division 16. OAR 660-16-000(5)(b), which addresses so-called "1b
resource sites" provides:

"Delay Goal 5 Process: When sone information is available,
i ndi cating the possible existence of a resource site, but that
information is not adequate to identify with particularity the
| ocation, quality and quantity of the resource site, the I|ocal
government should only include the site on the conprehensive
plan inventory as a special category. The | ocal governnent
must express its intent relative to the resource site through a
plan policy to address that resource site and proceed through
the Goal 5 process in the future. The plan should include a
time-franme for this review. Special inplenenting neasures are
not appropriate or required for Goal 5 conpliance purposes
until adequate information is available to enable further
review and adoption of such neasures. The statenent in the
plan commits the | ocal governnent to address the resource site
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Response Brief 54.

We accept as correct the position taken by the
chal | enged decision (at Record 127) and the parties that a
Goal 5 ESEE analysis is appropriate in the future, and from
that we infer the subject property is presently included on
the county's Goal 5 resource inventory.% Assumng it is,
OAR 660-16-000(5)(b) does not allow the county to defer the
Goal 5 ESEE process to a point beyond the final approval (or
the last step in a nulti-step approval) of a conprehensive
plan or UGB anendnent that would permt or require a form of
devel opnent that conflicts with the resource.> The del ay
mentioned in OAR 660-16-000(5)(b) is a delay beyond the
acknowl edgnent of an original conprehensive plan or the
conpletion of periodic review, not a delay beyond the
approval of devel opnment which mght conflict with a Goal 5
resource. The inclusion of the resource within the UGB
although it is not the final step in devel opnent approval

is based on a particul ar devel opnent proposal. Unl ess t hat

through the Goal 5 process in the post-acknow edgnent period.
Such future actions could require a plan anmendnent."

521f it is not included on the Goal 5 resource inventory, we could not
remand on that basis when considering a quasi-judicial plan or UGB
amendment. Urquhart v. Lane Council of CGovernnents, 80 Or App 176, 721 P2d
780 (1986). See also Oregonians in Action v. Land Conservation and
Devel opment Commin., 121 O App 497, 501, 854 P2d 1010 (1993) (a loca
governnent need not consider uninventoried Goal 5 resources in making a
post - acknow edgnent | and use deci sion).

53The first condition of the challenged decision specifically requires
that the "387 subject area * * * be used only for a Planned Unit
Devel opnent containing an 18 hole golf course and housing. * * *"
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26

proposal is carried out, there would be no purpose in the

UGB expansi on. See Halvorson, 14 O LUBA at 738-309.

Therefore, we disagree with the challenged decision that
since anending the UGB does not, of itself, allow for any
devel opnent of the property, it does not require a Goal 5
ESEE anal ysi s.

We disagree with intervenors that the possibility sone
or all of the land may be precluded from devel opnent under
ORS 358.910 et seq and applicable federal |aw need not be
considered as part of the Goal 14, factor 5 ESEE anal ysis.
The need for available land for wurban devel opnent is the
basis for approving the UGB anmendnent. If that basis is
invalid because the |and cannot becone available for urban
devel opnent, the anmendnent should not be approved.

Finally, we agree with Tribes that until the Goal 14,
factor 5 ESEE analysis is satisfactorily conpl eted, OAR 660-
04-010(1)(c)(B) (i), which requires conpliance with all seven
Goal 14 factors, is not satisfied.

B. OAR 660-04-010(1)(c)(B)(iv)

Tribes next argue the decision violates OAR 660-04-
010(1)(c)(B)(iv), because the findings do not explain how
t he proposed urban uses are conpatible or would be rendered
conpatible with the protection and preservation of the
identified Indian burial sites and archaeol ogical artifacts.
I ntervenors contend this argunent was waived because it was

not raised bel ow. Because Tribes do not denpnstrate the
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argunment was raised below, and we conclude it could have
been raised below, we agree with intervenors the argunent
has been wai ved. > ORS 197.835(4)(b).

The first assignnent of error is sustained, in part.
SECOND ASSI GNVENT OF ERROR ( TRI BES)

Tri bes contend the city's decision violates ORS 358. 910
in permtting a UGB anmendnent. ORS 358.910 states:

"The Legislative Assenbly hereby decl ares that:

"(1) Archaeol ogical sites are acknow edged to be a
finite, I rrepl aceabl e and nonr enewabl e
cultural resource, and are an intrinsic part
of the cultural heritage of the people of
Or egon. As such, archaeological sites and
their contents located on public land are
under the stewardship of the people of Oregon
to be protected and managed in perpetuity by
the state as a public trust.

"(2) The State of Oregon shall preserve and
protect the cultural heritage of this state
enbodied in objects and sites that are of
ar chaeol ogi cal significance.™

I ntervenors respond ORS 358.910 is a non-mandatory
policy statenment that is inplenented by other provisions of
ORS chapter 358. W agree with intervenors that ORS 358.910
does not, of itself, provide a basis for remand.

The second assignnment of error is denied.

540AR 660-04-010(1)(c)(B)(iv) addresses the conpatibility of proposed
uses with adjacent uses. In their argunent, Tribes do not identify a use

adj acent to the subject property but instead speak of the inconpatibility

of a use on the property.
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THI RD ASSI GNVENT OF ERROR ( TRI BES)

Tribes attack the evidentiary basis for the city's
findings that the chall enged decision conplies with Goal 14.
Because the findings thenselves are inadequate, no purpose
woul d be served by addressing Tribes' additional allegation
that the findings are not supported by substantial evidence.

DLCD v. Coos County, 29 Or LUBA 415 (1995); MNulty v. City

of Lake Oswego, 14 Or LUBA 366, 373 (1986).
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The city's and county's decisions are remanded.
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